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A Man the Readers of theſe Diſcourſes; 


ſome not yet unfriendly may ask. 
perhape, Quorſum bæc ? or Quarſum 


fie? Why have we a Tractate and Diſcourſe 
Legal? or, Why in Engl, and not rather 


in the Law-language? To whom, yea alſo 
to others, perhaps leſs inquiſitive, it will be 
s I think, a thing not unpleaſing, to hear 
ons reaſon rendred, why I have ſet my 
Head and Hands to this Work ſo little in 
uſe with thoſe of our Profeſſion; why alſo 
in Exgliſ rather than in the Language where- 
in our Volumes of Law are forthe melt part 
and well-nigh wholly written. | 
Firſt, For the matter, viz. my thus com- 
menting or making a Tractate upon a Legal 
Theme. | uae = 
1. I. have Jong and ſtrongly conceived, 
that the ee Harvoge others, - 10 
mall be acquainted. with the Law of the 5 
Land, and the Juſtneſs, Equity, Prudence ' 
and Providence thereot, the more they will 
loye it and affect t. Ignoti nulla cupido, The 
want of knowledꝑ of it cauſeth the leanneſ 
of love to it. Therefore to bring Nobles 
and Gentlemen into acquaintance wich the 
Law, is a means as well to advancs it in 
* 13 „ 
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: kin 7 
his n learned and judiciqus Sovereign upon us the 


his Book a- 
3 To- 


pL . : 
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the Profeſſors of our Law, have been more 
wanting to it than the Civilians and Cano- 


The Preface. 


; their eſtimation, as to advantage them by 


it. s. per ages N aan 3 942 1 r 


2. I have 


thought, that we, who are 


noniſts to theirs, who have written very ma- 
ny Volumes. Spartan uam nüctus ts; ban tx- 
orna, were uh faid old, and ſhoul be 
* ane w. 
More wanting than others before us of 

Sur own Profeſſion have we alſo been, as I 
think: yet; as of old Britton, Glanvil, Briton, ' 
besides not printed, Flas and Ingham did lead 
the way; Olince, Mr. List leton and more lately, 
Sk. Ger nis Per bins, Fitz: herbert,Stanford.Cromp- 
des, Lambert, eie, Sit Henry Finch, Dat- 
ton, have trodden this path; fo as it can 
be taxed with Novelty or Singularity, _ 
mention nor Relaters or Reporters of Judg- 
ments and Reſolutions, nor meer Abridgers, 
nor Authors of Books of Entties, expreſling 
forms of Declarations and Pleadings, &c. 
becauſe theſe have trodden another) though 
for che Students and Profeſſors of the Law 
a very profitable ) path. 2 

4. The Tax and increpation of our late 


Profeſſors of the Engliſh Law, as being wholly 
in effect addicted to our own private gain 
= advantage, with negle& of ts pablick, 
ad fome ſtrong operation upon me, hawſo- 
ever upon others; ſettin 2 divers years 
paſt my Pen on wont, eſpecially in Sum- 
mer Vacations, upog dirers particular Sub- 
* whereof this is dne ad d 88 firſt "barn, 
5; Tothis n towns e 


ol Ci. 
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. "ot Preſuc.. 2 1 


| tap of Tomewhat Legal. to be bubu! 

and ſet forth from. time to time, as appears 
by chte ſpecial Patents ſucceſſively grant- 
ed and renewed for the ſole Peinting of 
Books of Law. There is one ſuch in force 
at this preſent, and another long hath been 
in Remainder and expectancy to take effect 

| upon 45 expiration thereof. ; 194.8, 8” 45 

7 d now, to aoin Sic to Her, VIZ. "2 MY 

a reaſon 1 my Ar Writing, to that of 
my writin w- Theme. Firſt; re- 

' ceirethefa 104 ate King's judgment. touching | 
both; e welke, in one of his Speeches prints, 
. Thus I with, Kich he, che * writ - March 1609. 
<"ten in our vulgar Language: For now it 

is an old, mix'd and corrupt Language, on- 
3 * Iy underſtood by Lawyers; whereas eve · | 
ty Subject oughe to underſiand the Law Note, 
under which he lives, &c. | an 
7. Herein Andrew Horn, one 8 In his Mir- 
our Profeſſion, agreeth Wich the ſaid late ror of Juſtice. 

_ King, faying, Abn/io eſt que les Leyes oveſque 
leur tncheſans ne 005 zent ſcaus & conus del tauts. 
It is an abuſe, faith he, that the Laws with 
the grounds be not known by all. Pay to - 
be in a tonghe underſtood by all. 

8. More plainly and fully doth that our 
both well learned and well-deſcended St. Ge- 
min ſing in conſort with our ſaid late ſcienti- | 
ous King. For he firſt brings in the Doctor of 
Divinity,” ſaying that henceforth he will take Lib. 1. 2% 
more pains than before he had done to know 
the Laws of England; for that knowledg is 
multum neceſſaria & Clericis & Laicts, imo am · 


nibus in boc 15 commorantibus, etiam in foro - N 
| xeon 


= wh J 
4 * 


d this _ in his firſt Book 
A 4 written 


_ * 


. bulet 5 
written in Letiu; aſter writi ſecond 
Beok in as wk he ar gn bi hea did. 
 ferthisreaſon, wir . ee * 
beunderfleedby all. 
©. B:Which of ushath not beard it 4 
that we the Profefibrs of the Law ſeek to 
| hide and ſecret the knowledg thereof under 
- that dark and diftaſted Language wherein 
| the Law is for the moſt part written? Not 
that I hold it any juſt excuſe for the _ 
ence or negligence of any, that our 
ate not in Eli; fince, firſt, it Fame 
for any diligent and intelligent Man, Ipeci-. 
ally if acquainted with che right — Bnah 
Language, to underſtand our broken or brac · 


be both Statutes and ſome other Law-books 
in Eeg lib, which are neglected by the molt. 
Thirdly, Though care hath been taken i in 
yu 45 . 1 Parliament in Edward the thirds time, that 
| Lawyers ſhould plead, that is, argue and 
_ debate Cauſes, in Egli, which wagolten 
5 deſſced by the Nobles and Commons, all at 
n & laſt aſſented and enacted; and in Q. Mary's: 


=. 5 fe time care was taken, that the Emo: | 


— EEE 


ol Puryeyors ſhould bein Engliſh, to the 
that all | Subj jects, from or of whom they 
would take, might both ſee them to be per-- 
ſons authorized, 250 ſo alſo in what manner 
they ars directed to uſe their Authority, ag · 
| 2 to the Princes pious and princely 
ere, that his Subjects ſhould” not be abuſed 
hy by his Officers: Net for this Affair, of har- 

| — all the Law Volumes fpeak Engl A 1 L. 

elire oe 
by If the 
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ave not heard nor read of a Four 
| ren n Parliament. | 
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” ' TEE 
4 1122445 


kiſh French in a few'days, Secondly, There 


— Ce: 
as x would ea5ly diſtaſte and diſcourage ge ay. 
in — to profes _ practiſe t 
W. from verſing much in M, ay. paſling 
through them. This therefore,” as 1 think, 
Wau not much effect the erpreſſed dere. 
9. The thing (in my judgment) it and 
fa en ed wonld be, 
to have Extrad ef tha Materials of t 


= ww * 
— for, than the Office of — 


ar may not be an Executor or Adimini- 
ſtrator : or at leaſt hath noe, or may not 
hase to do with them, either to fc 
from them, or to pay to tham bes 
ar Legacies . Or who: is chere abo . 
— — that may not be a Teſtator or WII. 
aker, to the guidance of whom, in 
the choice of his Executors and con 8 
of his Will, it cannot but be materia s 
know the Office and Duty, the Right and 
Intereſt, the Power and Authority of Exe- 
autem ? yea of each one Executor, where 
there be divers; yea, to know who may be 
made bi Executor, who not; who — 
8 


who almoſt is there, wilo eirber is nde, 


M | 


make one, who not; how e be FR ; 


ned generally or ſpecially; What fhall come: 
to Him; that cannot be given :for him: 
ea, what: Goods or Chatten ſhall go from 
im, though not from from him 
A know 55% lor. _ aber 


| 1 which Spe | 
 precedetice, and therefbre I gave it the firſt 
18 f 2c Thus mine oon thoughts. 
this Diſcourſe ma e be * 
ble to any, and how many, 
cium.; How many know no more 25 t 905 | 
chan of the way of a Ship upon che Sen 2 | 
12. Laſtly, Theſe — — N 
Leinen of our Profeſſion, 'who have drawn,” 
or can draw, out- of. the ſame Fountain 
which I did, and andi ſo need hot my help; 
hut for their ſakes who are not Profeſſors of 
che Law yet fo, as if any young Students 
may in any part receive fruit by my Labbur, 
1 Hall not grudge or repine at _ Ie doing. 
quo om e., hs waa! 
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by. bien, nothing? Nay; it is, in bet yegotto, the 


deen wece//ariury, + ſelides, the of an Ex· 
1 Luer ie 4 def gets gf a per to bethe Tellz- 


to s Aſſign, to whom and by whom divers things 


9 by virtur of Covenants, Bonds, or 
ners; as aſter, here we come tolhew 
== Executor /tepreſents the perſan of the Te- 
1 allo of one who, 28 our Books 
| roy gary Ee eee 
the antage of his Soul ; but inſtead of 
- [fince . 
—— lor the honour and N tn 
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4 N Wil angel de er may * 
2 Ax. either by wtiting or nun- 

If eb ag upative, th at ia, by words not pat in writing 
| brought to md during the Teſtator 's life; ſor alter te Teſtame 
and approv- death this verbal Will muſt be redaced' to writing 


Ak tele tua] aſſixed: and then it 
: ER and of. as good wait us if it had hern in 
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alas. And who can ſay here is no 
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if it be 1 wiltten c | 
eſtatar, or done ſo far. (at leaſt) 75 . 
che ſea of re" n 
that pate made by xeducing jt toning after. 5 nw | 
higdeath.” As for Goods and f it Weng 0 
Yet If ir be written before the death of the Teſtatd, 

if it be never brought to him, or fend to him alter 
the writing — ood —— 1 5 | 
dür Land, 888 e reſolvi "ks Eqv. bv El, Dy 
his time was, ber ald for Goods and Chattels, ſo foe” 
as chere be an Executor named. But whether 

we ſay this ; a Will nuncu PR OF; N 

And — 5 I think chat 
ine, ah 2 verbal, th ae it. 3 x 
{i now that many cannot write, 
their —f— bat only Marks, and what, is. that 7 
nay, flippoſe one wants * Hands, an cannot write, Sn. 
ſo much as his Name; yet doubtleſs this Man Me 
make 2 Will in writing, it being 5 by hai. 
diteckiod, as his Will which he diftated,; ngr 1 
the ſühſerlbing of the Name ol Fay Se 4 [3% 
ſential part of a Deed; aud les of a Will, wh” | 

needs nor ſealing, n e ED 
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The. Office of 


3 che other ſide, that many Begqueſts or. 
MET Et gd mar in 
TEN tor is named 
- only by word of mond. 4, awd B. 
ecutors : Lid, . 
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and live a 
Jong time, 
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Ai before made it to: br chat e being 
Js! Executor is an 0 05 t of A Wil 
| ad: 10 de eſſe, and not de bene elle * of 4 Will 
- afid Teſtament: let us now ee, Eft by. "what. 
Words an Executor may he made; ſecondly, de. 
mull, in what manner it m y be done, how the 
power and authority of Executors may be limited, | 
Aud divided, As to the firſt; though one do ex- 3 
prelly by Will name or appoint any. to be Execu-; 
tte; yet if by any word or circumlocutionhe 1e. 7 
e commend br Weir to onę or more the change 
Hes 1 e — eke 10 an Executor, it a. a 
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mounteth-to as much as the os c 

ing ol him or them to be Execucors: as if he de- 

clare hy his Will chat A. B. ſhall have his Goods 

after his death to pay his Debts, and otherwiſe: to 

diſpoſe at lis pleaſure, or to that eſſect; by this {© 
is A. B. made Executor, as was 


. Andlong before > 597% = 


that it was held, Thatif one do will only that A. B. for theſe. | 
ſhall have the Adminiftration:of Goods: he is there 2955. P. © 
by made Executor, 7, eh in Lapis, andre Queen's e, | 
time, one giving divers : 3 oy 
ing that kis:Debts: — — uu ä 
Wiegel have the gde of his Gent ſo that 
r pe Sri of his Wil; 
was (he an Executor, as 
wich pane Juli, a Manno, H 
and Mogn/on, in the Lotd:Dyer'sabſence. - 2 25 
alſo where an Infant was made Eeruror, and A. 8 
and B. Overſecrs, wit this Condition, That they | 
ſhould have the rule and diſpoſition of his Goods, 
and payment and receit of Debts, unto the full age 
of the Infant ; by this were they held to be EM 
cutors in the mean time. And if A. be tnade Ex- 8 
ecutor, and the Teſtatar aſter in his Will expreſſet in 


that B. ſhall: Adminiſter alſo wich him and im aid 2 


of him; here B. is an Executoras Well as A. ane 
if A. refuſe, B. alone maß prove the Will s 
Executor, — be only (aid, -he:ſhalt - - - - * 
Adminiſter With 4. and in aid of- him. Tb 


many ways and by divers wards; of iaiplicationy - +» 


Ihough net expreſly 
ſo named by the Will. But if 4. be made an Ex 
ecutor, and H. a.Co-adjutor;/ without more,” he is 
not by this an Executor With A. as in K. Hs. his 

time was held: nor hath ſuch Coradjutor or Over 


n e Adminiſter, or * * 


one may be made Executor, a 


BF 8 hug Fo in good. So allo if A. 'appoint B. his Son to be 
21. his Executor when he ſhall come to full age, and 


EIS wiſe than to. cou, 
. "Fes, E- think he may; 
1 Aug i that will not. caval notre" wh 


je Of of ; * 
an 


2 * F 
A \ vis 1 
: 
s 


the truſt repoſad in him, if he complain 
reo 

1 * , 'or Court of Conſcience ; and 

it i reaſon I think that ſo doing upon 2: 

_ charges be bam out of th Tear 
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Jow let us ec how this making of an Exer 
F mmnj(he' ge "An fit, 
| theftime may be ſiinited when he ſhall firſt begin to 

Le ud that either certainly; or with 
dome contingency. /'Seoonllly, the creation rhay be 
conditional, Thirdly, ie may be Pama or dv 
cedly, and: not intirely; : N IR > 250 43! J 


„A tathe firſt, dns day appolnt J. S es 


Fide Graf · Exieutor a year ot more time after his death; this 


eke, bot in the mean time he dieth Inteſtate. Again, one 
= Saane may appoint the Executor of A. to he his Execu: 

during the dor: and then if he die before A. he is Inteſtate 
— ie until A. die. This creation may alſo be conditio- 
32 Eb. . nal, and the condition may either be precedent or 


1. fubſequent; In the time'of King E. 6. one dd 


Hoc. name 4. and B. his Executors, and if they would 
not take it upon them, then C. and D. 
fhould be he Erbe and then there A. and B. 


_ — 8 whether in Suit a- 


gainſt 


in £xecucors; he ſhall well | 
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dhe Farr: the Teſlator, 4 and l 7 
4d joyn with C- and D. as where four Execntors 
be named, and two refuſe, and the other to p] ]] 
the Will; jet all four muſt he named in Suit againſt 
the Teſiator's Debtors, as was there admitted: 
but in an That the 
that ihe appointment of chem Executcisif A. und 
B. did refuſe, did imply that then they only: ſhould 
be Executors ; and here all four were never made 
not intended tobe Fxccutors, but A. and B. upon | 
a condition ſubſequent, that they ſhould not refule j I 
and C. and D. upon à condition 
if; 4; and B. did teſuſe. It is uſual to malte x; 
— Executor 3 that they put in 
ty to pay Legacies, on in general to perſuum 
the Will; e ben den ts Lid) bes but 
that this was good yet. I ſhould adviſe that ſuch 
Condition be plainly thus expreſſed; viz. either thas, 
that if 7. S. do put in ſecurity,” Gr. by ſuch a 
day, then he ſhall be Ezecutor, elſe not; or thus, 
vis; to make him Executor , that be. 
ſore he do 1 — archers Yhe 
4 ſhall put in ecurity ; e 
—.— till the Condition broken, in that ome. 
time he may have diſpoſed of all or moſt part of 
the Teliator's Elate..- the late Queen's time 
there was a Caſe remarkable to this pupoſe: One 


r ee 
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eee (being belike part of her Jointure) lor ci r. 
years, then ſhe ſhould be his Executor, 4 

de 2 B. ſhould; and the queſtion was 

the Common Pleas, whether preſently, — | 

end of the three years, ſhe were Exrcutor; or 

not till ſhe ſufſered the Land to be enjoyed 

der Nen and it was hid by al ce Jdgo bu 


the 
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willed, that if his Wife ſuftered J. S. to enen v Elie. 5 
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_ +, *- tor; untilſhe fHould diflub"F.S; &. Fot upon 
deut done, ir ws agreed chat the * Execntor- 
3 virtue of the Condition be trans fer- 


1 . Lom theWike w.. B But now during theſe 
7 1958 — 


e 3 a then have broket the' 
nditiom and have: ke to . B. a dry Executor- 


Ian r eren bas Womo 124 


. bs, W Point, Obe may. divide his 
+ Th N. Executor's: 


Ro. three ways; * viz. Neaſly, Lo- 
wh or T Really thus: He-may make 
A. his Executor — his Plate and Houſhold · ſtuff, 
I. for his Shep and Cattle, C. for his Leaſes and 
Eſtates by extent, D. for lis Debts due unto him 
and ſo divide the Power and Adminiſtration of his 
FFexecutors at his pleaſure. He may divide them 
"ny - aſo or their power Locally :wiz.. A. for his Goods 
x in Com. Burt, B. ſor thoſe in Com. Or and C. 
ſir thoſe in Com Berks.) r 
in Time, vir. his Wife or any othe f tobe 
Executor during her liſe, or during 
ol his Son, or ſo long as ſhe continues Widow, 


1 0 And alter his Son to be Executor, So of like lumi- 


tutions or diviſions, either for time, place, or things, 
Whberewith they ſhall intetmeddle. Nay doubtleſs 
one may be made Executor for one 7 
5 only, as touching ſuch a Statute or Bond and n 

OE e and thereof good uſe may be made, as l 


| 2 _ think, thus. Many have Bonds, Statutes and Ne- 
FE copnizances, for warranty or erjoying of Land, 


Je freeingy or ſaving harmleſs from in 
in general ar particular. Now he which hath theſe, 
felling the Land may by Letter of Attorney lawfully 
2 chem to the . who men 8 
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but this notwithſtanding,the intereſt remains in him 

who ſelleth, and by his Oudawry they may be r- 

feited, or by him releaſed, -any Bond to the contra- py 

ry notwith z:and+ if he die, the intereſt in 15 | 

Law: will be in and go to his Executors, and in te 

heir names nl Saito Fenton e be had and Afr ta 
n e 


maintained. 

Nee then if the Vendor, beſides « ren 
0 as to the Statute;R 
only the Vendee Executor: by this the intereſt a- 
ter ck of the party, will be in him actually and 5 ; 
W really to his more ſafety; ſince none but he can re. 

leaſe or diſcharge, nor any other name need to be | 
uſed to fue, or take benefit thereof. But Quer- 
if the Vendee, his Heirs and Afﬀigns, may be made 
Executors, ſo as that ſecurity ſhall go to them 
one after another, without renewed making of Ex- 
ecutors ? Thus if the party make no otherExecutor, 
he dieth Inteſtate as to the reſt of his Eſtate; and 
as to this ſpecialty only:ſhall have an Executor, and 
muſt have a Will proved; And in caſe he doth 
make another Will for his Eſtate reſidue, there 
muſt be two Wills proved. But in the other caſe, | 
where by one only Will one is Executor for one part 4 

of the Eſtate, and another for another, there being 
but one Will to be proved, one proving of it ſu - 
ficeth. And though in the Premiſes of a Will two 
be made Executors jointly and equally; yet there 
may be a Proviſo that one ſhall not meddle during ,, . . 
the others life, ſo as they ſhall be Executors ſacceſ- Bro. IM 
lively, and not jointly. And thus allo to other ** 
purpoſes aforeſaid , a ſubſequent Clauſe or Proviſo 
may make the partition and diviſion” of authority. 
But if the Proviſo or Clauſe ſubſequent: be meer 
contrary to the Premiſes, it will be void: as where 
two were made Res with a Proviſo or Clauſe 
"Im | Wh 


— *— TOO * 6 cc” RR. 


=} 


SY 4. 


Ser mR 
conf equeſitly Executors, for that is all one: 
2 make an Exe- 
cutor. ö kinds of perſons 
unable, as the Canoniſts ſay; to mae Wills; but 
with many of them we will not intermeddle, be- 
cauſe we find no inention of them in our Law. 
The perſons principally and moſt uſefully to be con- 
Gder'd of by us are either the defective in under- 
ſtanding, as Infants, Idiots, Lunaticks, and the 
like; or defective in power or Intereſt, as Women 
covert or married, -petfois outlawed, attainted, i 
convict, or excommunicate. - Some touch we will 
give of others; as Aliens, Corporations, Villains, 
Monks and Friers: As for Infants and Women co- 
vert, becauſe much is to be ſaid of each of them 

and their Adminiſiration, we will forbear to treat of 

IE) e but after wil do it of each (6 
eb Te begia wih en Idiot; antually he seni | 
3,204 tO make a Will, as was 'refolved in the Spiritual 
N 

-” ceive 


og ntr, cer Senne 


hs unde; 


a hat fi for him to will; tor doch d. 
e Lat oppoſd this, as I think. 
Alana bein Lineids nteveetla.thatisfome | 
.aſons'of enjoying his right mind, and freedom from — 
vis Lunancy, may in choſe times of his right mind 
make a Will and - elſe not; for even one 
by Age or Sickneſs become of wow ſane memorie 
is unable to diſpoſe of Lands or 
One deaf and dumb born may make a Grant, Ys te i 
faith Mr. Perk. if he hath underſtanding, which 7% 5:5: 
is hard, as he conſeſſeth, conſequently much mote er 55, 56. 
a Will 3 bt ith dn of King F. Bn. it is left a f L 
Demurrer, whether a Deed by ſuch be good or not. Inv. 356. 
If but mute, = bis Law, and atturn 2 $65.45 
2 — pr. e 
An Alien tay make or be an Executor, ſo as 1 
be not hv Ae enemy; for ſuch cannot (ue, - n CO 
the lateQueens time was held: but there the doubt 
was, whether a Subject of Spain were at that 
time to be held an Enemy, no War being 
betweenthe Kingdoms, - ev hoſtility exerciſed. 
As for Attainted, Convidted, or Outlaw- 
en, it will be faid, that theſe em buve no Goods 
of their own, and conſequently they can make no 
Wilks, nor Executors ; and it is not to be denied, 
that we find it pleaded ſometimes by Executors, 
that their Teſtators ſtood out- lawed. But firſt it is 
clear, 'that all and every of theſe may have 
as Excentors to others, which neither ar 
ſeited by Attainder or Outldwry, nor deveſted 
by Marriage or Villainage. Therefore as touching 
them they may make Teſtaments. And that all 
theſe torts of —— be Executors, is allo evi- 
dent. So alſo — Villains, Monks. and Fri- 
ers, who can haye no | Goods to their own _ | 
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3 © .--.- ecutor, appears by the Caſe in dhe late Queens time | 
were in it was longdebated; Mhether ſuch an Ex- 
centor might maintain a; Writ, of Enor, or not to | 
mxeiſe the Attainder of the Teſtaton. And as for 
other Out- lawries, the Plea thereof by the Execu- 
. F 
. Ne piers 89 * 


| | Goodsdidoxcould come to ther for fri ion 

2 IS © been delivered, or « of old oaly in many Books, 

but by ſome of late, that Debts upon Contract, 

286 465. where the Defendant may wage his Law, are not 
Apes; forfeited by Out-lawry, nor uncertain; 

2 Ba. 27 for Treſpas in Battery, or falſe Impti c. 

ö ga Query. of breach of Covenant. But Goods taken 

A awayby a Treſpaſſer, may yet be forfeited by the 

r9 H.6.47. Atainder or Outlawry of him from whom they arc 
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$5 E393. to him, and he might have taken them again 
* whereſoever he them: therefore the Action 
. for this ſhall not come to his Executor, but for the | 

"© other not forfeited it may. 

9 5 . Whether an excommunicated perſon he able to 
© Sum: le, Make a Will or not, may be ſome doubt, ſince 
ris. Tem. Keble denieth him ability to preſent to à Church 
fx; and in this very point antientiy the opinion of Ca· 
| 1 cat ain ere but. more n grew 
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te: babe Perſon cet $i Wen „Er 

in — — e till he be ab- | 
ſolved; there — tas get of Excommunication 21 H:6. 306 
co all that converſe with him but this makes not fstab 
anullity'of his Executorſhip, nor overthrows the _—_— 
Suic, but ſtays it only from proceeding until abſo- J. 
tion. As ſor perſons attainted or outlawed, we Poſeat. de 
have before ſpoken affirmatively in way of proof 2 oo 


Recuſants convicted at the time of the death of any 7.31 Eliz. 
Teſtator are diſabled to be his ops, FAN . b n. 
Whetlier Corporations com or conſiſting 
of divers per may be m en $. 
I doubt. ' Firft, becauſe they cannot be Feoffees * 
in truſt to others uſe. Secondly, they ate a body AVIS 
J fratned for a ſpecial purpoſe. ' Thirdly, they can 
not come to prove a Wil, of at leaſt 8 95 
Oath is others — | | 


4 What a Man wa) give or diſpoſe by bis Will. 


Aving conſidered of the makers of 1 = 
by Will, and of them ſo made; let us now . ' 
conſider what by this Will may be diſpoſed, given 
or bequeathed. And firſt, he who himſelf is an 2 
Executor cannot by his Will give or 
any other the Goods Chattels, or Credits he hath | 
as Executor, the property not being altered; for 
that he hath not them properly as his own, or to ; 
his own uſe 3 only he may make a continuation of 
the Executorſhip, and his Executor ſhall have them 
as Exccutor to the firſt as Was reſolved wa 
the 
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that they may make Executors, for continuation of >. RY 
the Executorſhip,: ſo of Aliens and others before. Asen. 


h to verſe Gras. | 
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x 1. Next, if a Man have Debts owing to him, as many 


_— * che 3 
And if ke be Adminiſtrator, the Bequeſtis then alſo 
void; nor then will they go to his Executor, but to a 


Antag new Adminiſtrators but on dis Death-bed h n 15 0 
in bi ute he give them by Word or Deed, though not by 


may alter 


4s Kg. have much, it isconſiderable, whether by way of Be- 
fol, 16515. queſt in his Will he can give away theſe to any from 
— his Executots. And doubtleſs — acuity in 


to one of Law; they being not ſubject t Aſſignment unto 


the Execu- 
con it was any, except the 


Bxeeutot 


| miektre- Releaſe or Acquittance for them, and not in their 
wegen, names to whom the Bequeſt is But when they be 
co otherwiſe received, if there be no Debts to pay, the Execu- 
5 ee tor ought to deliver them to the party to whom 5 
Fg . Court of Conſcience; or in the Spititual Oburt. 
11543, Therefore the Caſe of the bequeathing Mone7 
_ Fit 7%. papable upon a Mortgage is in this manner to be 
dem underſtood to be good, and no'otherwiſez as I take 


none. Bequeſt is, and thereunto may be compelled: 


8 * it. He that is jointſy with any other eſtated in Lands 


Sir or Goods, can give no part by his Will, but all 
> — will ſurvive: but by Act in his life he may dif- 
Jaoeiat. re. poſe of his part and the Aſſignee may difpole of. 
e. 3 by Will, yea, though it be half an Horſe 
holding by or Ox, that cannot be divided. So of a Leaſe of 
. or Tythes, or Grant of Goods to two, 
Adder Habendum one moiety to the one, and the other 
* ofTe- moiety to the other; each may give his moiety by-. 


pants in 


Comn.on, Will. But if one be poſſeſſed or eſtated for years, © 


by Lease, Wardſhip, or Extent, Cr. in the ficht 
of his Wite, or have the next avoidance: 2 
Chunch in her right, he cannot by Will give or 

N any of theſe ; 111 W SY 


ing. -So as if hegive ſuch a Deht 
- held tu to A. and ſuch to B. yet mult the Hir for them 
the otbce be in the name 0 the Executor : and ſo alſo the 
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'#n"*Executor. 
will teinain unto his Wiſe, upon his death: but 
yet his Gift or Grant of them taking effect in his 
life-time would bind his Wife, and carry away his 
intereſt from her. If one be Tenant for the 
lives of one or more others, (as oft-times Men take 
Leaſes for lives of younger perſons than themſel ves) 
this cannot be by Will diſpoſed of; for that it is no 
ſtate of Inheritance, Thereſore let the party loo 
to convey it in his life-time, leſt it go to an Occu- 
Ee, avis. him Who firſt ſhall enter. If it be an 
te in Land, he müſt either make Livery, have 

and Sale enrolled, or Covenant to ſtand * 
ſel to the uſe of his Wiſe or ſotue of his Blood, 

or make a Leaſe fur years determiuable upon thoſe 
lives. Good it be by ba rgain and ſale for years, if 
the thing be in Leaſe, that ſo without Inrollment on 
Atturmment the Rent may paſs: elſe a bargain and 
ſale may be made for a Month, or ſuch like time, 
and then a Releaſe or Grant of thi Reverſion in- 

ſtead of Hvery and Seiſin. But if a Man have 4 

Leaſe for never, ſo many years, determinable upon 

life or lives, that is, if ſuch or ſuch live ſo long, 
(which unskilſulled perſons call a Leaſe for lives) 

this State may well enough be given and diſpoſed: 

by. Will, becauſe it is but a Chattel. If a Man be 

ſcizedin F ee ot in Tait of Land having Corn BLOW 5:4. Minions 
ing upon it, and by his Will do give the Corn, and . 
die before ſeverance; this is a good Bequeſt ; becauſe 7 poſſunt lege- 
che Corn ſhould have gone to the Executor. Son 
is alſo of a Parſon touching his Glebe, and a Man Zl if 
ſeized in the right 5 his Wife, or his on right . 
but for nie. But as for Trees growing u upon the vy the vue. 
Ground, theſe can no otherwiſe be given by Will, of Wilts, 
than thel And itſelf upon which they grow be may — 
given; of wbieh matter, as not g to the A k. 
of Exeautor, vix. how and in what an 
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16 


55 . al therefore Saving tw parts, vix. 
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RD as Lang may be given by Will, "ney ntl to 
treat in chele Diſcourſes, 


. 
. and new Publication. «©: | 


1 13 Folk : 


En the making of Wills and 
Executers, let us, before; we come to the 


Probate, . er of Revocation; ſor that may 


ke away the Toe of a Will hr mad. "4 
which is 


u Which is the making, and 9 


mom" the 


Nan de „ ſhere.is power in him at any time peſore death to 


ine a later 


word: revoked or Aifannulled : for ſince every mak- 
ing of a later Will is a Countermand and 
Pfreſſion of the former Will; and fince a Will 
may be made Nuncupatively or by word, and 
„ making a verbal Will one may revoke a 
© written Will: it will thereupon. follow, that 
++ one by word may expreſs the alteration of his 
VMlilͤnd thus far, tha the Will by him formerly made 
mall not ſtand, but be revoked and annulled ; and 
_ ,_* _ +», ... this will ſtand and be effectual, ſo as as if he after 
die, without making any new Will, or new Pub- 


top lication, or Re- affirmance of the former, he dieth 


Inteſtate or without Will. As: a Will may' be | 


5, -Wholly revoked, ſo alſo in part.  Hereabout a goed 
' _ © +7 relolution. was in a  Kemiſh Caſe, where one Ryere 

ps bis Will in writing did give ſome Oavel-kind 
Land to one * and five i before * 


25 5 


Death of the Teliator or maker of the Will, 


© 3 — his Will at his pleaſüre. Conſider 
- Wi. efore of Revocations, and alſo of new 
. 1 or Re-affirmance of Wills, in whole 

| E's WE As therefore a Will way be made by 
_ - word, ſo alſo may a Will made in Writing be by 


2 —Ü—·è . . . e Me =» e e >. oo 4 


"<A 6.99, as 
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a We 
: at he would alter it when 


"4 2 Wütnelſes, that this Gift 


his Revocation. Now before he came 


ed the Will in wri ting to be proved, and after he 
was attainted and hanged for the Murder, and his 


to hel And this manner of Revocation: by 
word only was held ſufficient although the Will in 
writing were not cancelled, nor Iefaced. And the . 


ing reſolved, 15 2 Feme Coyert, or married 
Woman, by 

her Will formerly ade, when fk 2 (ole or 
unmarried Woman, this was not effectual, nor 
of force, by reaſon, of her Coverture taking 4 


. . —˙ ˙ 4 #. OI 


plied, that another who hath freedom of will 
may by word ſufficiently revoke a Will in writ- 
ing; bg fince allo. admitted in the Caſe 


touching the Will of Sir eries ; but there 52 
à difference was canceived 1 5 fayiog, I 1 
revoke my Mul, (which only e -hy a purpoſe 


iy 25 I dorewike it, dr it ſholl not ang, or 


G3 no 


them to bear wit-⸗ 
home he was killed b by the faid Hori/on, who caul- - 


countermanding and revoking 


way the freedom; of her Will, Hereby it is im- 


of intent, and therefore was no preſent Revocation) 


all bave my Land ; 755 crolſed the 
ac by the Will.” And asWills may be whol- 
ly or in part revoked ; ſo may alfo the Executor- | 
ſhip of cog more of the Executors, and yet the 
Will may ſtand in all the other parts, ſo as there 
be any one Executor or more unrevoked ; but if all 


benno, ie te win VA rok bes 


Son by the Cullom of Kent, (vis. the Father to ,, Ein. | 
the Bough, and the Son to the Plough) entred in- Dyer 216; x 


like, Reſolution, . for verbal Revocation, is implied Ren | 


io, the Caſe of -Forſe and Hembling 3 where it be- 4-fet, 60, 


M. 30,30 | 


between Six Edward Mount 7 Too and Teofferies, 7 H.6fo.ts. a 
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6 The Ofc 5 
no Will can ſtand without Executors; d this 
Revocation. may be by word only, without, bein 


expreſſed in the M ill ot any other writing. But 


could wiſh all to expreſs ſuch Revocation i in the 


| Foot of the Will, or that the name or names oa 


ns 5: x.s. in the ſaid Caſe of Mount ague and Teofferies, where 
5 + Land being deviſed by Will, and the Deyiſor after 
making a Feoffment, though there were ſome de- 


K 43,2. 


5 the Executor of Executors ſo revoked be expu 
be done in the preſence of ſome Witneſſes to 


; Leaſe, not © tent n 


ed or blotted. out of the Will; and that 


teſtify the act and intent of the Teſtator. bs 
Again, Revocations may be by act in Taw 'as 
well as in fact, ox by direct and expreſs terms a5 


fe@ in the Livery to make inefſectual; or if he 
made a Bargain and ſale that was never inrolled, or 
ted the Reverſion, but no Attornment had, 

as the Land paſſed not, yet in all theſe Caſes 


the Will or Gift of Land fiood revoked. But in 


caſe he had only covenanted that he would haye 
made ſuch an Eſtate, and not done it; this was 


held to be no Revocation. And fo by ſome, in 
| caſe he do but make a Leaſe, leaving the Fee-lim- 
ple as it was: But of this Quere; And if a diffe- 
rence may not be betwixt making a Leaſe for years 
and a Leaſe for life, which altereth the Freehold. 
If a Leaſe for twenty: years. be bequeathed to 


J. S. and after the Teſtator maketh'a Leaſe for 


fiſteen years, reſerving a Rent; I take this to be 
nd Revocation of the Bequeſt; but if the Teſtator, | 


after this Will made, 5 a new Leaſe for a longer 


term, ſo as the former Leaſe is ſurrendred in Fat, | 
or in Law; this muſt needs be a Revocation of 
the Bequeſt, or at leaſt an Aduillation thereof; and 


that although the Bequeſt were generally of his 


| the number of n for 
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\ and'noe 
that which! he had at the time of the making of 
the Will. So if one give his black Gelding by 
Will, and after before his death, he ſelleth or giv- 


eth away that Horſe, and buyeth another black one; 


this new-gotten Horſe ſhall not paſs by the Will, 

becauſe. it was not the Teliator's « at the time of 
making his Will, So alſo if the Crop in the Barn 
be bequeathed in October, and the party liyes tiltthat 
time twelve month, having ſold" that Crop, and 


inned a new, this later Crop ſhall not pals by the | 


Will, and the former cannot. 


Again, as Revocation may be by Alteration of EE 


the ſtate of the Deviſor in the Land deviſed; ſo may 
N allo be by Alteration in ſome Caſe, of the fiate 

ol the perſon of the Deviſor. As if a 
Woman fole make a Will, and after take a Husband, 
this, without any more, as is reſolved in the faid 
Caſe of Forſe and Hembling, doth work a Revo- 
cation or Adnullation of the Will, for that elſe it 
ſhould” be irrecovocable, ſince ſhe; having loſt the 
freedom of her Will, cannot aQually os | directly 
make a Flt N as we before haveſhewed. But 
not withſtand 
her Husband be 


e or after Marriage with her were 


bound or covenanted to perform this Woman's = 


Will, if he ſo do not, by payment of the Legacies 


therein bequeathed; his Bond. or- Covenant will 
ſtand good, and be ſuable againſt him; as was ad- 


Judged touching the Will of El;zabetb Smaleman, 
martied after her Will made to one Wood, who Ea. 
firſt was bound to | perform it. Yet another. 
Caſe there is of | Alteration iu the ſtare of 
the Teſtator's perſon which makes no Revocati- 
on f hls Will; as if he being of PS mind 
and * male a Will, and after becometh 


her Will be revoked, yet in caſe 
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1 5 Frantick. 
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* "Frantic. In this caſe this is no Revocation 
| 35 his Will fiands till his death. Tae A. V be 
recover not. Now of a Will revoked there may 
| 3 * a new n ; and thereof 
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Aving POV Fe a Will may be revoked, 
- A loſe its force ; Jet us now ſee how, 
"yithout making à new Win, that ſo revoked may 
5 be revived and ſet on foot again. And that is di- 
a e vers ways. As, fixſt by a Codicil annexed after 
| Rog = thereunito as was reſolved between Berford and 
Dees ip the King's Bench. Secandly, by ad- 
dung any thing to ns Ye oF making a new 
OT Bae as by DE Cech or word 
F 510 1 hd. cn ne Ba 1 7 
_— to have c jon in t 
=. q:  Mountag we and Fefe, wherein yet was much 
1 Aire of Opinion, both NE Reveals, 
 - and new Publication. If a Man having . 4 
TS former Will, do make a later, which is more than 
© 6 26, 2 bare Revoggtion; yet if alferward, lying upon 
= his Peach bel and "{peechleſs, both theſe Wills be 
F | - _ delivered into his hand, and he required to deliver 
| ro one of his Friends about bim il that Will which 
he would bave to ſtand, and to keep in his hand 
the other, and he thereupon delivereth to the Mi- 
_— niſter, or other his Nei rs, the firſt made Will, 
EE  ».- » refaining in his hand the later, as was done in tbe 
8%, time of Edward. the Tg here the former will, 
=: 925 made void many years before by the later, 
is revived, and ſhall ſtand as the Parties Will. But 
dom put the caſe that a Bequeſt at the firſt is void; 
oa r * *. 5 


. * 
- 


lay, that his Will before made ſhall ſtand, 
his Will, it ſhall be a good Will and Bequeſt 
this in effect, is a new maki And t 
of the Caſes be of Revocation 


ſo revoked 
Will; 


confidered, that that 
was in effect, the ſubſiance of 


ſpread it (df over. the whole: nay, doubtleſs. the 
whole ano fla may be revoked, as well as by 


the Fire, as well as fiick by flick... And as the 
Velleities or dad; parts of the Wilt are revoca- 


ble and revi 


it is caſily diſcerned, 8 
ſo is another alſo. And thus Revocation may 


parts; even as a Faggot may be put wholly into 


e by new Publication, as aforelaid 
'is all the conſtitution of Executors. As if one 
of the Executors names be ſtrĩcken out, and aſter- 


aul K K ll, and not of the pad ag I 9 
it 


Fand @ Ster be written over his Head by the Te. 


8 tment, now is he a revived 

in che 
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| is out 
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is upon nothing: and if the verbel Re-affirmance 


e Man maſt the Ha 2 
be partly in writing and partly Nuncupative, his 


vane nt dais be found in the Un Rs. 


appoin 
So if the. Teſtator expreſs by word, 
of Witneſſes, that, che Far pr 


and diſcerned for elle the Sree * 
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1. What i it wrought 1 certain 
2 bann; . a e wh rw Horſe, the a N 


oO ION What by a Fa Biba, wh 
2 ENS 2 What 2 by @ reltaſe by the Will to a 


wt 


Debtor. 

+ What by Lees a Debtor or Creditor an Ex- 
| £5. nah? * * 290 34 "$4 
4 4; TEST - n "Fo Sad 4i fo; | — ok 


8 tonekilijt the fl, VIZ "the Bequeſt of 4 
- Chattel; real or perſonal, - which the Teſta- 
, "Re ful in poſſeſſion :/ notwithſtanding that, if 
_ . the ſaid Teſtator had by his Deed or Writing, or 
bit by word en his Death-bed, or before given 
4 ä and died before they had been ta- 
I. D. 110, ken, he to whom they CPAs might have 
Face taken them; yet in this caſe of Gift by Will, nei- 
$5656 ther can the Legatee, viz, he to whom they are 
1 bequeathed, either take them or recover them 
of the $e- from the Executor, Or a MET "ies. | 
e any Suit — the Law 8 Kdt th he Ke no 
1 . . in m; Bequeſt to 
| 05 ew is made e be it of a Leaſe, Plate, 
. "EY — W not veſt nor ſettle in him as 
Legies, 


from or out of the Executor, till he having confi- += 
dered of the ſtate of the Debts: to be paid, ule Then 


= N . > U 


or lols, as a Waſter, and thereapoin | ET RN 
ſuch Legacy, Thus now is the Law talen but 
heretofore ſome Opinion hath run otherwiſe, wit, Abe 
That he to whom a any Bequeſt vas ade of a thing bp fome 
known and certain, take it without any akne. 2 
jr king a 99 the Exe- vlon may 
cutor himſelf any Goods or Oattel- movable or im- e 
movable, were bequeathed, incaſe there were other- way: butin 
wile ſufficient; Goods for ſatisfaction of Debts, the conan 
fame ſhould, inſtantly upon the Teſtator's death. Polpe was 
without any act or election by the Executor, be — ee 
transferred into and unto him in his own right as 
a Legacy, and not remain in him as Executor. . 3 
for ſums of Money bequeathed, or ſo much in Plate To be. GOA 
or Rings, it is evident that they muſt be had by Woaght. 

the delivery of the. Executor: Vet hath the L egatet 

ſuch an inteteſt before delivery, as that, dying be- 

fore payment, it will not go to his Executors. But, 

as 1 take it, no ſuch to whom any thing 

certain is given by Will, can make any Giſt or 

Grant of it beſore the Executor have aſſented to 

his having thereof: nor, perhaps will the Execu- 
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; Lets d che Grant precedent 3 L 

n an/Atturnment of à Leſſee, Which 4 
5 
ew i by the Outlawry of the Legatee before the Ex- 
Ty 1 en Wk-6 eee be forket 


5 — and a Giſt or Alie- 
mation executed in one life time; yet the Lord 
—— — That where a Leaſe 
fot yeais was made upon condition that the Leſſee 

1 Fon not den in hiblifecme, yet a Bequeſt of this 
3 a breach of the Condition, 


an Alienation in bis lifetime 
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| ye 
2 diſcharge by Will toa Debtor ſome que- At 
| -" Wa -way be, whether to-perfe& and make good tk 
55 "is {o as the Deheot may plead it in Bar, there yl 
be not requiſiteh: as in the former; an aſſent of the i v 
Executor? On the one ſide ſince this giving is a for- h 

_ ging, for he to whom it's bequeath'd cannot other- 

wiſe have it than by way 


of Retainer, it may 
= bably be laid, de needs no fic aſſent of the 
Exchutors, as in the Caſe where any thing is to be 
transferred ; ſat here is rather an Extinguiſhment 


und an Exoncraio, than a paſſage of a Chatte! 
way ol Donation. On the other ſide, it is pro- 


dub wat ic enghar . 
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fied before any Legacies, therefore the Exgcutoo . 
having not ſufficient otherwiſe to bh his Tau. EY: 1 


a 
. 440 


tors Debe, may ſue for this Debt, and refuſe io 
ſuffer it ws away 28 2 And to this 
opinion do I encline as belt Credirors and 1 
ſatisſaction of ing the er Sol. as an at 
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| 


ther can an Eſtate or i r 
years, in Tythes, Advoyſons,' Commons, Fairs, 

— like things, be granted or aſſigned otherwiſe 

than by Deed: yet it is clear that ſuch a State for - 

years in any of theſe may be given by Will, as 

well as a Leaſe of Land; which pioves a Will to 

have the force and elect of « Deed. | ; 


tha Creditor. 8 a 5 
, of the De made Ru. e 


2 
© Uppoſe weithen that 4. and B. 


G : 


being made 
Executors, the Teſtator was indebted to A. 1 r 

——— and B. was indebted to the Te- 185. 
ſtator twenty how do things ſtand preſent- . | 
* a it is clear that 3 * 
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PE” Tet fem if, (the Debt remitted): chere hall want to fett 
ee Debt or Legacy 


3 ie Account. Vet of old, where one made 
= e . and B. who: brought an Adion of A- 


a. „, terlyextin@® by the making of him Executor, as 
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g of him Bae, 8 e 
TheteforeletCreditbrsrake hoed of making tler 
- Debtors Executors- And yet doubtleſs (methinlc) 
ſuch a Debtor made Executor ſhould hold hinifdlf 
reſtrained in Conſcience from takinig benefit thereof; ; 


op 
2 
a 


11 
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7 Wh 


of the Teſtator. And f | 


deer fera. doubt whether 2 Court of Conſcichce may SO. 
1 juſtiy ſo order, the Teſtator being being perhaps ipnos” 
of this point in Law, that his Debt ſnöud 

making the Debtor Exrcutor. 


———— the Debety' Exc 
mier generally the ſame is to be underſtood of 
| at r of the Debtors Executors, where | 
| many joint-Debtors :* and ſo where many 
aint 4 be made, and but one of themis Deb- 
Fu tor to the Teſiator 3 for they tannot ſas wil. 
2%. out; making him who is the Debtor alſo } 
ae Plaintiff, which he eannot be againſt” himſelf: 

The like Law touching Action of Freſpaſs 


kaceu- his Bailiff one of lis Executors together with” 


count againſt the Bailiff in their two names 
e Juſtice Hezle held the Action well brought. 
3K . 23. This was in the beginning of King Edward the 
REG Third his time; but the contrary hath been fince © 
: . reſolred. Some alſo have held, that though” in 
cl.. the life of this Executor Who was a Debtor hne 
21 k. 7.21, ud not be ſued q yet "after his death, the ſur⸗ 
- 20 K Cg. viving Executors might {ue his Executor. Bur 
chat cannot be, as I takt it, for that Debt was ut- 


e * * 7 * 8 


% Executor, 31 
his Executor died before he did ever Adminifiet 7's c 
dr prove che WI. And like iment 
the Executors of the Debtor: yet was there an 11 K .. fu 
den of Debt maintained pur Ed. 3. by he 
_ OC ee eee 
Executors,” upon an Obligation by the Teftator to Ex. 72. 
he Wiſe before her Marriage. But if a Debtor | 


ale Adminiſtration of the Goods of his Creditor, | 
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83 
the party wWHoa both ſhould pay and be paid 
the Debt, giveth him dearly power to pay himſelf 
beſore any other, if his Debt be by i Ity, or but 


2 " 


upon Record. A Nay; ; {ome have held; that o — wr 


much of the Goods of the Teſtator ſhall be altered vbere we 
in property out of the Executor as Executor, into — rang 
him as Creditor; but how that can be I cannot ſee; which i 
For whether it (hall be ſatisfied out of che Leaſes 4 
LAWS Wn harry a whether out of the | 

in the Barns, Cattel in the Fields, Plate, or See Pw. 
Houſhold-ftuff, /;this,” tilt ſome dees made by Com. 544. 
this Debtee Executot, cannot be known, nor ſhall _ yew png | 
be effected by any operation of Law preventing 2% wa 
the Executor's- election in taking his fatisfaction s 
where and he he will. For certainly, as an Ex- 
ecutor hath election to pay which Creditor he will or it be 
firſt, ſo hath he election to pay and fatisfy himſelf — | 
by oy part of the Teſttor's Goods he will alto no 

x perhaps, it y Money in the Exc- tj; B. 

cutor's hands, there ſhall- be an 0s of the * 


property 


his Hebt ſhould fund as I ſer, in his hand; beau ze 
che Inteſtate did no act to free him from the Debt... 


1 


x might by ſubtily make his Creditor an 
M. Executor war. rich and take a courſe that his 

HUG RES $0 thoſe o- 
thers, ſo as the Creditor could not pay himſelf; and 


- _ * ©. _.. » »-; conſequently, if he could not ſue the other Exear- 


e DOR whether the Action ſhall not be 


4 1 


1. tam, he ſhould thus be ſtripped of his Debt by a ſlight. 
Leer. if he may bring the Action in the name of 
tie other Exccutors only, the Will being proved in 
: his name as well as in the names of the reſt ; or 
brought in his 
name alſo, and then he be ſevered at his own prayer. 
But againſt, the Heir there is none to join with 
him: and he may ſue if he have not adminiſtred as 


4 Executor; this amel, that the Bond extend to 
15 ue the Heir, which without exprels words it doth not, 
Aer though for the Executor it be otherwiſe. @— 

the Heir bc "Thus havi ving conſidered of the ſtate of things be- 


od fore and 9 Will proved, or other act 
—. done by Executors; we ſhould now come to the 


point of the proof: e eee 
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Before Probate what. may be done by or to 


| A Sto this, it h der, that before proving. gg 


a will by the Executor he may ſeize and 

take into his hands any of the Goods of the Te- 
ſtator 3, yea, enter into the Houſe of the Heir (if 
not locked) ſo to do, and to take the Specialties 
ol Debts ; and generally he may do all things , 
which to the Office of an Executor . pertain, . 
(except only bringing of Actions and proſecu- 
tion of Suits.) He may pay Debts, receive Debts, 


male Acquittances and Releaſes of Debts due to 
the Teſtator, and take Releaſes or Acquittan- 


ces of Debts owing by the Teſtator: yea, 4 7-33. T 


beſore ſuch proving the day occur for pay- 18. They can- 


ment upon d made by or to the Teſta- not ſue till N 
tor, payment muſt be made to or by this Execy- hey have the | 


ton though no Will be proved, upon like Pam Seal of the 


of forfeiture as if the Will were proved. Allo Ordinary. 


an Executor may before Probate ſell or give away _ 
any of. the Goods or Chattels of the Teſtator. 


And whexeas the Aſſent of an Executor is neceſ- Wray 23. L. 


to the ſettling and execution of a Legacy, as 
ore hath been ſhewed ; fo as if one give me 
his white Horſe, or black Cow by Will, or any. 
other well known thing, I cannot after his death 
take it, thoughA come where it is, but am pu- 
niſhable by Action of 1 at the Executor's 
Im | 
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| the Will proved may gisve his Aſſent, and it will 

ſtand good. Tea, alt he dle after any or 
theſe acts done, the Will never by 
him 3 yet do theſe Acts fo done ſum and 
5 8 I take it. Yet (as I find) an Execu- 
tor making his Will, and dying before he hath 
peg the Will of his Teltator, his Executor 
may not prove both the Wills, and ſo become 
22 & 23 x, Executor to both the Teſtators. But incaſe the 
Dy. 332. Goods were after Debts paid, hequearhed to the. 
Dy. 37 
5 Executor, his Executor may take Adminiſtration 
ol the Gin Tears Gros with the Ge | 
nexed'; as Drury was te Queen 
peu Arr big be the Law and courſe of the 
' Court Spiritual; to which credit was given by 
the Judges of our Law and the Court o Stare” 
Chamber for though the Book doth not men- 
„„ FO © Border fe” 
w 0 , Yea, an Executor, for 
in he Goods of the Teſtaror taken from him, or a Trel- 
| Eaſe of © | pals done upon the Leaſe- Land, or a Diſtrain- 
— id ing or Impoanding- of Goods or Cattel, may 
F. | , © maintain before the Will be proved; Actions of 
- + +) Trefpals, or Replevin, or due; for theſe 
„ e * upon the Executor own Poſleſ+ 
But the proving of a Will, an Execu- 
„ a Suit or Adtion of Debt, 
or the like. And the reaſon is, for that therein 
: he muſt ſhew forth the Will proved under the 

Senl of the Ordinary. And ſo, as I take it muſt 
it be if he bring any Aion for Tre(pgis done 
or Goods taken in the Teſtator's life · time; ſo as. 
the Teſtator himfelf was entituled to the Action, 
andi it — not * the Executor' 8. Ons. 
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Thepedir, without ſhewing forth' the Will : Rut 
the Execator Hrnſeff might fo have done as of 
s on PoſRffion before the Wil proved, and 
ſo, ” without Ihen it under the Seal of t 
tual Court, as well as Attions of Treſpaſs 
66 3g for . iſter 4 — = | 
eſtator: yet in the principal Caſe of G 
book and Fox, Woch was an Actioa of Detinüe N 
TC ined af- | 
ter the Teftatpr ; death, the Plaintiff” 1d "thew ö 
fotth the Wilf proved. Bari pres ot Hl” 3 
neceffity Wire br that,” if 'the Will had not 88 3 
Nene "It val be no Hilfe to ſhew it forth, 3 08 "EM 
8 the Teſtators R 
38s": a8 if the Executor ſell Cattel or other 
Goods of the Teſtator 'befote” the Will proved 
he my for the Mony payable thaintait an Aden 
for Debt Before he Hays proved any Will: and 
im this, and the Action of Treſpaſs,” thete is 
no r of raining Hin Exxcuter, Alo 
the other fide,” an Executor ay Well enough'be © 
ſued for Debts 2 the Teſtator Before the Will Hh 5 


be proved; for he may not B His own act k 
Kei the Piers of rhe WA keep if Sas, 5 ; 
he will refuſe z due indlikier, WP ibn 
mhiniffration pen ranted; there may A ah 
body able by he Teftator's Creditors bn Di th hs 47 
A log 1 che'uſual Ples r che B. 
fendaht, to'eftrange himſelſ from the Tame, 


to fly, that lie neither is Executor,' nor hach Ad- 
windel as Executor. 80 a8 ik de either de 
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. Re to ptove; e will therea- 
about couſider theſe ſeveral parts, viz. Firſt, how 
and in what manner Refuſal may or muſt, be. 
2. In what caſes or in reſpect of what Acts one 
named E xecutot hath loſt ot determined his electi- 
ono Refalal orkcceptance. 3. Of what effect and 
operation the Refuſal is; w ＋ where 
all che Executors-refule, and where but ſome or 
uſt them... 'Fourthly, what Relation it hat. 
3H J. 1 Nau touching the firſt: The Ordinary before 
1 e 0/70 where a Will is 
3 ad | made and tors named, if he know of it, 
Plow. Com, muſt ſend. out Proceſs againſt the Executors to 
281. come in and prove, it: and if they do not come, 
©, they ate to be unicate; but if they do 
come, if they, nor any of them, will prove, 
by reaſon of ſuch Refuſal the Ordinary ap 
mit Adminifiration; perhaps alſo, they ma 


KS appointed -Executors at a time future, and 15 
1 9217 2 preſently. Now Refual aun be verbally ox by 
>. If Debece ond, but it wuff be by ſome AG 
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ror ſue the bedonebeforc Ge anda Spiitad) and not before 


the Debt, Nei eighbours in the Country; for. that. is not ef- 
thisamounts = Yet 10 7 Ralph Romlet making, the Lord 
toa Refuſal of Bacon, TA, Chief. Juſtice, and the 
= Executor- Nalſer of the, 1 80 Executors 3 they wrote a 
=p & 29 Lale to che Or that they could not at- 


| Ys 
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was held good: Few g's Lee being, bj a 
Will beqdeathed to Sele "and. "he aft 
Refiil, entring e ng i H 35 5 i; 
the Nania. alli ig e her; it 
came i in queſtion between them aer had 2d beſt 
right; and Judgment. was given for the Afﬀig- 

nee of the Adminiſtrator againſt Catlin's- Alfi 5 
nee :.. whereas IF the cel had been voi 
Catlin had confinaed| Executor, and ſo his Tide 
had been better. Forin caſe the Ordinary himſelf , 24. 4. 13 
be made Executor, there (Gaith the Book) he may „ - 
refuſe before his Comiwiſlary ; and ſo was.it there calls him 
pleaded for the o Canterbury, who Car af © 
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Executorſhip, 35 the Was taken in Caſe 

time of Ed. 4. and of Oveen Elizabeth.” Vet ot * 

if the Ordinary doadinit one to'refule,, notwithe e 7 3 

ſtanding that he hath Adminiſtred, , this ſtatideth 2 7 Er. 00 

good, 35 it ſeemetli 47 5 by the Judges in 36 Hen, 6. 

the kite of H. 6; For there the wn br i 

— one to take the Goods of the Teſtatoer 5 
"the hands of F. S. who did accordingly, © 1 

Gate e the Executor refuſed before je 


Mary, and Adtniniſtration was cothmnitted to 
| hepa 7 'S. who brought an Action of Tre... 
pals apalnit the party ſo taking the Goods from 


him; 3.4 and Deer Refuſal — committing Ad- 
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wen he did: adinit his R efufal. : 5 Reſbſal, 
and Adiniaitteition_ committed, he Executor 
cannot 80 back. to prove , 7 55 Win, and aſſume 

the Executo ſhip : but if; on only poi! the Execu-” 

tot makin 1 85 to Pe in upon Progels, ( 

4 E the Will N be commit- 75 

Cr A : here the Executor may yet 41 15 binde af. 
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| would note Su aint, h Ad muniſtre 
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wok of | he : not. . 
Adminiſtrati- · [Nat he 1s t able. for the Teſtators 
on; and be- "Debt, being 1 7 Executor, nas. be | 
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an Executor. 
Com ee fhould be no Executor, and yet in 
2 Muſtminſter there ſhould be an 
But ſince this point of Adminiftring 
is ſo material to the point of being admitted or 
not admitted to refuſe, we will here oonſider in 
this place briefly what ſhall be ſaid to „. Te 
miniſtration by an Executor his ele- 
tion, and diſabling his Refuſal; and what not. 
1. Some will perhaps conceive, that the Act of 
the Executor in the ſore · mention d Caſe, where 
he only commanded J. S. to take Goods of the 
Teſtator's out of a firanger's hands, was no Ad- 
"6p in ey pans yr} prog Fa 
in ſilence, and not expreſ] to be an 20 E 4. 17; 
Adminilirstion But the Ld. * 
of Grey sbrook and Fox, ſpea king of-that Caſe, 
faith: — that the — ſts 
have rejected the .Executor's Refulal; tor 
he, when the Executor had once intermedled, 
he ſhould not have been ſuffered to refuſe: fo as 
he doth clearly admit that to have been an Adimni- 
niſtration. And elſewhere it is held, that if an 
Executor take Goods of the Teſtator, and con · 
vert them to his own uſe, This is an Admi- 
| ora yea, if he do but tale them into is 
bole em — mate of den. 
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| cutor. "But, faith Fitz - herbert, if he only 
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his own Mony, and if he do it about the Fune- 


rals. But ſome diſſerence may be between Acts 
done by one named Executor and by a firanger, 
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effect o Refuſal; firſt it is clear that if 
| there be bat one Executor, and he do refuſe; or or 

Cook l _— many, if they do all refuſe, then is the 

\ Ga, 16 party dead Inteſtate, and Adminifiration is to be 


E, 3 Bro, 8.37-committed with the Will annexed; as is before 
ſaid, nor can any after meddle as Exeeutors.' But 


in caſe there be divers Executors, dix. A. B. 


and C. and A. only refuſeth, and the Wall 
ts ptoved+by the others, there . continueth 
22 Ed. ;. 195 2 notwithſtanding his refuſal 3 ſo as hie 
15 E43. dal ma releaſe Debts of the Teſtator, and Debts 


3 3 as. owing by the Teſtator may be releaſed to him; 


21 ae de Salt be to be had by or againſt the Execu- 
d §ors it ſhall not be in the B. und C. ofily, 
IE 5 but A. alſo muſt be named as aiPlainciff or 
ſendant, elſe the Action- may be overthrown. 


For the Wil being proved, all the Executors 


12 5 2 | " 85 therein named ſtand and continue Executors, 
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fel. 36, 37. Sawan is divers former. Reſolutions: And 
| 19% 10 N e 


bl 


viz, to malce him an Executor of his own. 


8 to ak nnd Poine;! wat Te bite er , 


Ae = my ve e e WS ey we 


a>, = 2 ms 


acc 


1 
* 


2 5 
— 
— 2 


a Executor. 1 44 


tee t den iich. hath refuſed may 4 & 5 Pb. 

afterwards Adminiſter at his pleaſure; and inter- . 5 Ms. Dyer 

meddle with the Goods as well as the others: . 

yet, faith Brook, Chief Jaſtice, aſter the death of x ; 4.23, 24, 

his Companions he cannot ſodoʒ but then theEx- 
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one Book in the time of Henry . goeth farther, 
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xx. more, though. it be deſpera te, or due from 
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ly, by Petition, yet this will ſtand for, | and as 
Bona Norabilia, as I take it in the Court Spiri- 
Stual; though thereabout I can but conjecture, 
fince the Rules of our Law determine it 
And this Point, touching the King's being 
Debtor, I find debated in the late Queen's time, 
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45. 


1 Eliz, 


Queen being Dehtor. .Yet a farther Queſtion 


Local is touching theſe Debts or things in Acti- 
on, in what Place of Diocel they be ſaid to 
be 2 Bana Wy — vix. Ws in the 


or other Spe 


to make Bona Notabilis where the | 


| Specialties. be, and. not where 
4 bg it 


and dwell. And. fo was it 


not long ſince conceived. by Juſtice al 
ow e in 2, Fan px. 


no 10 con it. Herein thereſore ma- 


ny are miſtaken, who only in reſpect that the >! 


of the Debtors do dwell in foreign Dio- 
ceſſes, other than the 
Teſtator, or where his other Goods were, do 


take Adminiſtration, in the Prerogative Court, 
Bond remained where the 6 part 7 


4 0 the 


9 


of the death of the 


„Ell 77 Eliz. 
M. Com. Da. 
Vide 13 &-14E. 
305. 


22 Ei. 


u Norahilis both in the Dibceſs'of Canterbury, 


A 


den Par nl ring "is the link Oli 


void, without any Reverfal- 


tabilia, in divers Dioceſſes; or elſe, as I take it, 


- 


| in that place 
is, as the fai Judges wen coticelyed the diffe- 
"Bat in fe Ltd be to Execuifors 


wo — ond — , 
S to the third pont, we will firſt he of 


night the pt 
inetk not to che Mecropolitar, af yet 
e Will & proved before him; this is not fiteer- 
y boi, eee it be feverſec by 
1 as was reſoölytd be- 


| N fide. in cafe one hive 
E Notabilia in divets Divcefſes, ot 4 Pets 
liar and à Dloceſt, and yet the Will is proved befort 
the particular Biſhop withirr whoſe Dioctſg 
of the” Goods are; this i cherry and u 5 
'D allo of 
e e ka” And in caſe one hav 2 


2 9 bb the Will raft be 
proved ore Metropolitans 
in e of thei Juridiftions there be Boks No- 


if there he not fo in the pic, then be- 
fore the particalar Biſhops in ſeveral Diocel- 


— — — FT FET _ TT TT TM ET_AMY 


ſes where the Goods art. "3 the one 


Juriſdiction 


TER 


Ez 


edit wad. ez. 34 


r 23 Form .<S of. On Eo. As _ I0- 


the 


an . 47 


Juriſdidtion, the Teltator bad 
Goods in divers and in the other 
bus og es then. ly che Obe, Plage is 
. P bs rd be the Ae 


bilho ud bs the of | 
ee 3 A e e 
liar ] ions. And in OS 


deacons have peculiar, or l ben c. Ocdigary, 
and power to take Probates of Wills, and grape 
Adminiſtrations. But where any like error or 
milproving is in theſe reſpects, it is cauſe of Rer. 
verlal or of Nullity, according to the former diffe- 
rence : ſo alſo if there be f hood. in the prook, | 
were it communi forma, that is,” without Wit⸗ 
neſſes, ot by examination-of Witneſſes ; 1 8 * 


it in the Spiritual Courc be undone, if either i 
Su Wiltwas once made, eee £1 4 ? 


proof can be made, or proof; of. Revocation 


ao rightly proved; R ſee. the 8 . bean dan 7 

F 
or k inary 

be denied, ſaich one Book, to wit, whether this 


| ſhewcd forth be a Will proved or not 3. no,though 9 TY mY 


the Proof be but indorſed on the back; wi ns, 
it is ſo proved, ſaith the Book. But notwith- ** * TOY 
ſtanding, Fo Defendant io ſued may deny that 
be Pol © , . 

nor t te ſo to lay. And t 

reaſon is, becauſe the Seal of the Ordinary is but — ; on 
matter in Fact, and not matter of Record: nor 3 8 
the Sentences of Divorce and the like, a P. 2. 
Spiritual Court, Judgments or matters of 


Record, as hath ofien been held. | 


of 


Naw, adrvtting the Wil eve and f t and ; e920M,t9 , - 
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Gran e ST the it to. 
es. $0. vs . to the Proving, faith the 
exprelly and confidently in Grezgbrook 


= reſolution alſo of the 4 
| Cale provesit.. For there Adminifiracion being 
mitted before any ll proved or tiotined to BY 
coi r the Adminiſtra- 5 


(9X re of the Goods to 55 Far : 
brought an I 
Aion of Der 5 J.. ö 
who nol Pe ee : 

32 2 the Executor demurred ; "ind Joe: 2 


cent was gien for hir, 2. having by th 6 


18 K. 6. 12. proving of "the Wi diſproved © the Admin. 
* Tate tration ab 5nitio. But) it is true chat Judg- © 
. givewonly by two Judges 3"one being WY - 
8 2b e made abſent, and the ocher diſſenting in opinion; pet : 
before. I think it was right and according to Law,” and | 
. 18. chat Refuſal” ſhall have che like relation; eile 
Could not the Adminiftration relate to the death ll 
* prefſed in diyers Books, viz. to have an Action 0 
of "Treſpaſs for Goods taken before Admini- t 
; firation committed, and to have e * a 
TI * * W mean time. Mei 
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& the Teſutor, and 40 it in their preſence ; ot, 
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ere 164 MM n ow! t hoot: 5H | 


beg gen ther he - 


in their * eee | 


i ole oe 
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| The e | 
"the next of his Kin; or in their default, two 
other honeſt perſns 15 

The Inventory is to be indented, and one pare 

left with che Ordinary, end che biber to retain 
with the Eecuto . 

The Executor is to make Oath tor thetruthof 

ks . it. 1 Die Io a at? : 

„ -- For Ser deſired by any, either of A Will | 

21 Inyentory,) no more is to be paid than before 

is allowed for the Regiſtringʒ with the Jikeelec- 

tion to the Scribe or Regiſters, as is abovelaid. - 
| > Mr. Swinbornfaith, That an Executor is to 
See alſo 31. rear, and if it ſhould be thought fit, to he bound 
£ 3-742: 11- to make a true accolint,when he ſhallbe chereunto 
ſttrator ſhall lawhully called by the Ordinary. .Of this Ac- 
account as count ſee in Page 274. 'Andof Roth ſome 

an Executor, Books of the Common Law make mention, as 

oc ee 13 Edw. the third, Ntx berbert Exec. 91. where 


50 
- % 8 


8 837. viz, 


18 E. 2. Ti, Trew faith, That of a thing in Action no Ac- 
Briefe. count ſhall be dee Ovdinary but Para 
48 ns. 14,15. ſeems-of a contraty opinion And elſewhere it 
ng ina HE is ſaid, "that where 1g Pebtor is made Executor. 
it is ſaid, rhe to the Debtee, he ſhall yet account before the 
Legatee ſhall Ordinary for this Debt: yea, as of Mony in 25 
12 ſeſſion,” fih one; which other ei. Th | 
mn An Executor by wrong hall . 
Cor nl count before the Ordinary, faith Moyle — 
7 3. But But fach St. German, he may not force' any to 
Moyle. account againſt the Order of the Law; 
9 L6G (not ſhewing what that is.) And temp. Edw.; 
Ed. 4. 47. the g. it is faid, at leaſt by the Reporter, that af - 
Dock & Stu. ter the Will proved, the Ordinary hath no ande 
78 b. | to do: quod non credo. + 
SHE Fon, Alſo of the Oath — Backs 
544.4 H. 7, tell, but not to ſuch, purpoſe as Swjnb. but 
16. Kelw. truly to 1 the Will. 
Rep. G. . £5 CH A p. 
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-- Whit things'ſhall come unto Extcutors, 4 


(be d: Hands, and"what nor. 


to Wan amt oth ne! nutte 8 00 
a iPod ws x ee Buccutors 
are multiplicity; and would make 
und confaſed heap if tied together in one 
or lumpi 1 will therefore Aide and ſort 
Gem vat in partk; ulter the beſt manner Lean. 
Firſt, we will divide them into things Poſſeſſory, 
or actually in the Teſtator; and things in AR 
on, or not actual in the Teſtator. 'Secondly,' 


the Poſſeſſory into Chattels, real and . 3 
or (as ſomelefs properly expreſs i movable and 
immoruble⸗ 

9H : 


bt "55 F Cb, 1250 Poſſe ets 


* Hele/ may be divided into two kinds Vit 

"living, Hed not living. The living are 
ab nay and various. 1. Tbe Wa rdſhip of 
the bodyef another (be it by reaſon of a Tenure 


of the preſent Owner, or by'Aﬀignment from 


the King or other Lord of whoin the Tenure 
was) is a Chattel real, not perſonal,” though it 
bean intereſt in the perſon of another; but it is 

in teſpect of Tenure of Land, or other Heres 


ditament, and is for years, bi- during the 


Minority, or till Marriage had, and ſo is real. 


Next, a Villain for years (as by Grant fora Term 
from him that bad the Inheritance) is a Chattel 
real. As ſor an Apprentice for years, it is 


E Na erer. it, that he goeth or is de- 
11/1983 e 


—— 
9 


: Warren, P ark and Dove-houſes. they Are; : 
to the Heir With the Inheritatce, IH the Fefia® 
tor were but a Termer, they att to zo to the Ex- 
ecutor, hut as acceſſary Chattels, following the 
tate of their principal, viz. the Warren, Park,) 
Dove-houſe, Pond, &c. ldzyompmi 
Ihe real Chattels not living are either in Hou- 
ſis or Land#iholt uſually, and that tree ways: 
Tairſt, by Leaſe for years; Secondly by, Wardthip 
d Lands held by Knight's Service; Thirdly, by. 
Eutent upon Judgments, Statutes or Recognizany; 


vowſons, -Tithes, | Fairs, Markets,., Profits.,of 
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1 chink this Intereſt is not in the realty, but in 


the perſonalty ther, So of a Debtor in Exc- 
cution for Debt, the Intereſt in him, or 3 
more properly in his Liberty, is not, as I Fun- 

|  ceive, (fer reaſons Which aſter; Ilhan ex preſs) 

| a real, but a perſonal Chattel. The like Law of 


a Priſoner; taken in the Wars wAs for 


a Pond, Conies in a Warten, Derr in 72 | 


Pidgeons in a Dove-houſe,! whatecthe:Teſtatbe 
had the Inheritance, or Hut ſc liſa, an the 


Chattels at all, nor to 


ces; Of in things iſſuing out of Houſes or Lands, 


as Rents, Commons, Eſtovers, or ſuch, like. 


But where an Inheritor xeſerves Rent -upon-. a 


Leaſe for yeats, this ſhall not go 10 the Executor, 


but to the Heir, with the Revetſion, other than 


Arrearages of it behind at.che.deathv of che Ter 


ſtator. Alſo Commons, Cotodies for years, Ad: 


Leets, and ſuch like, which the Teſtator had, ſor 


years, all which may accrue any of theſe ways 
as the firſt, are Chattels real. Tea, one ſimple 


Preſentation to a Church upon the next Avol- 
dance is a real, and not perſonal Chattel, before 


/ 


it | 


an Executor.\ 

it. -come ne 
-we ſhall aſtet-ſhew-- And the Title accrued to 
the Grown Attainder of Felony, where 


the party held not of the 


ly to take the Profits for a year, but to waſte and 


demoliſh Houſes, and to extirpate and eradicate -,,, EI. 
. Aſſes 124, 
fore though granted tolohe and his Heirs by the Fitz. 


Kings yet " e Fo not to 


. 73 Nan Ft; . ] 1 5 
+ a2 
| | Some e wit oe Cohn ee 
10 Ie mt * Ven e 


1; C5 + tt 

u, mh we focak bv Warddipy/i it is 
not to be underſtood of 'Wardthip be: 
— af Socage Tenure, for that goeth not to the 
Executor, but he ſhall be next Guardian who 
now, alter the death ol the firſt Guardian, ſhall 
be next of King if the Ward continue under 
fqurtcen years od; elſe he is out of Wardſhip. 
Secondly, if one have a Leaſe for three lives 


him and his Aldigns,” this is no Chattel, nor 


ſhall go to the Executor, nor to the Heir, but 
to him who firſt entess and claims it as an 
Occupant, if no Aflignment be in the life 
of the Leſſee made: Contrarily of a Leaſe 
for m 
long live, this is a Chattel, and ſhall go to the 
Executor. So am Extent upon a Statute,” yet it 
is delivered to the party as a Free hold, Vit. wt 
liberum tenemontum; but that only makes it to 
be quaſi liberum tene ment um as to the maintain- 
ing ol an Alſiſe, if wrongfully put out. Where 
1 | £2 E One 


what then! it is 


nuit. the dm 
num, Diem c FVaſt am, that is, power not on- 5 | 


nin 
years," if hrer, or more. or leſs, ſo 


y 
CS 


A h and Mrs. Hammond. So of an Advowlon, or 


8 % his Heirs, or che Heirs or Hieirsamales of bis Body; 
vod if pet ſhall, the ſame go. to the Executor, and not 


life, it is but 


Plom. Com. 5 24 is it ſelf a meerChattel. 


Die Offre f | 
one is ſeized in che right of his M ie of Land, or 
other Hereditamient; and is attainted of Treaſon 
or FPelony, the profit thereof /accruing unto the 
4 k. 3. Af. 166. Crom is bur a Chattel'z and though the King 
Bro. Chat. 15. grant ãt to one and his Heirs, pet it ſhall go to 
5 his Exccutors. And if one having a Leaſe for 
man years, wi, 100, 500, or more or leſs,doth 
7 6d deviſe and bequeath the ſame to H. and the Heirs 
males of his body, and ſor want of ſuch Iſſue 
to B. and the Heirs: mules of his body, and dieth, 
having Iſſue a Son 3 the Term (hall not go to his 
Son, but to his Executor or Adminiſtrator; for it 
cannot be made a matter of Inheritance. So if A. 
had died without Iſſue Male, the Term fhould not 
have gone or remained to B. but to the Executor 
or Adminiſtrator of A. as was lately adjudged 
in the Exchequer between Sir Robert Lewknar 


any other Heteditament, granted or deviſed to 
one and his Heirs for 100 years : or iſ ſuch a 
Termer grant a Rent out of the Land to. and 


granted for to any Heir; for it being deriyed/out of a Chat- 
a Chattel. tel, cannot be any Freehold. or Inheritance, but 


Partu⸗ ſequitur ven · 
1 e. * Ar: 8c * 1 


r gi 116 
+ V a 5 2 p | wo. = : ra | * 1 2 
3 ee Fe Wa 05 #4 4 3 
cf Chattels perl. 
54 i4 = ; 0 ne * 


FC v 

V Erſonal Chattels, or Goods moveabla, are 
Io in like manner to be divided into quick 
or dead. The quick are Cattel of all kinds; a8 

8 Sheep, Horſes, Kine, Bullocks, Swine, Goats, 
SGeeſe, Ducks, * c. ann 


— e 0 
9 * an 3. 1 
Executor. 


„ 


dldd in living Creatures reafonable an Intereſt a 
in a Chattel perſonal”; as in the perſon of a Man 


taken in Execution for Debt, And this T hold 


to be in nature not a real, but aperſonal Chattel, 
(as before was touched) for that Debt is the 


root of it, and the Body is but a pledg or gage, 


diſchargeable inſtantly. upon Payment, Releaſe, 
or other Diſcharge of the Debt. Like Law of 
a Priſoner taken in the Wars; for thereof and 
therein, as in a Chattel, hath the party a legal 
- Intereſt: as appears by a Writ of Treſpaſs in 
that Regiſter for taking away a Priſoner, viz. 


Jan 
: . 


N. a br. 
88 Reg. orig . 


F. 102. 


Quere quendam Scorum Priſouariam ſum cepit, Thersit is 


&c. And note lately, viz. in the time of mentioned, 
that the priſo* 
ner was to 
have 1591. 
for his ran- 


King Hen. the 8b, the King himſelf, upon 
the winning of Bullen, bought divers Priſoners 
of his Subjects. And by a Statate in the begin- 


ning of Hen. the 6. his time, this Intereſt in a ſom. Bro. 6. 


Priſoner is mentioned as valuable, and coming, 
from one King unto another; therefore, doubt- 
leſs ſhall go from Teſtator to Executor by death, 

and not to be infranchiſed or freed thereby. The 
intereſt which one hath in an Apprentice I take 


to be rather perſonal than real, though for years, 


- becauſe not ſpringing. out of any real Root, as 
Ward(hip and Villainage do, bat out of a meer 
Contract. As for a Servant whoſe Maſter is 
dead, doubtleſs he is legally diſcharged, and is 
not Servant either to Heir or Executor: but meet 
and honeſt it is that one of them continue him 


cap, 295. 
tit. Property I 


28. 
1 H. 6. c. 5. 


xs; ; 


in ſervice, till a fit time of providing for him a 


new Maſter 3 and fit for him, not to depart ſud- 
=, , | Th, WET 4. Sig 


Now for things perſonal without life, theſe 


are evident, viz, all Houſhold- ſtuff, Impliments 
and Utenſils, Mony, * Com, Pulſe, 


1 Hag, 


1 Ones. or Phefaits, 6x, kit 


* { CT : * 
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Saddles, and fuch f . e A 


. . 1 Heng. . 


10 k. PL "os | "Ir Re things living, 11 che . 
15. Come of had any tame Pidgeons, or 3938 
5 th chele as * 
Chickens, ſhall go to the Executors: 1 
not tame, if they were taken and hope. WE in 
34 1. fe any Room, Cage, or like 15705 
18 H. F. 2. fins and Partridges often he; ſo iſh ja 7 
as alſo young Pidgeons, thou A not tame, be 
22 '+ ing in che Dove-houſe, not able to fly out; pet 
85 47 . ; their Dams, the old Ones, ſhall go to che 
' Hawks in with the Dope houſe. And if the Teliator 
che Neſt. It any reclaimed Hawks, they alla as Chattels Pete 
BF gel hell to ſonal ſhall go to the Executor, becauſe they 
| orgs they de ate things commonly vendible. And where 
5. © ., Hounds, Grey: hounds and Spaniels be not ſo 
commonly bought and fold, nor ſo antientiy 
have been; Pen, they now grown to be a Mer: 
chandiſe; and why not? For Abu they be 
for the moſt * things of pleaſure, that 
hindereth not we they may be valuable, as well 
| 28 Inſtruments of Vulick, Ic both We to * 
| 80 a Hunter's light and ea leer firs > aCryo 
Horna Faulk- hath to my ſenſe, more [ſpirit and vivacity Ow 
ner's Lute. any other Mui ck, Add hereto, that there may 
. 8 profit and advantage goiten by them, 
Pheſants, Par - both quad adeptionem boni, & ademptionem mer 
| bs ah wild Ji, the getting of ſome F god, and the Preſerving. 
ucks, Ce. of othels, 28 J ths, Conies, Filb, Poultry, 


are good ea 11 
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Averis way pe ape Sor ft for ſo 1 find it 
to Hens and Capous in 5 of Entries, 
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opinion, yet he 
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8 un ur e, op in 11 — | 
own right or his Wifeg,or eſtated for years 

Lan in the right of his Wife, being ſown | 
Nic h Corn or any manner ot Grain, che com- 


5 90396 Þ Lenni plantar fl ſl 4 | 


= PTY ap 
yet this ſkill g to the Executor bf the Husband, 

and not to the Wife or Heir, who fall have the 

Land, but Hay, gro r Dir. Graſs ready to 


| be cut N e Apples, „and other Fruit 
Roots of upon the Trees, {hall go to che Mi; as alſo if 
Ciarrots, they had been upon a Marrs own Land of Inhe- 
| Parſnips,  ritance, they 'go to the Heir, though 
Ry” the Corn ſhould go to the Executor. T 
ripe Com. reaſon of the difference is, becauſe this later 
25 comes not meerly' from the Soil without the 
_ induſtry and manurance of Man, as the other 
do: and 1 take Hops, though not ſown, if 
planted, and Saffron and Hemp, becauſe ſown, 
to pertain as Corn to the Executor. All thoſe 
yet ſhall pals to one to whom the Land is 
ſold or conveyed, If not excepted, though never 
ſo near- reaping, * felling or gathering. But 
what if the Wie 1 * the Leaſe for years, as Ex- 
ecutor to ſome former Husband or other Friend, 
and the Husband after ſowing dies, who then 
For he was ſhall have the Corn? Certalnly tlie Corn {hall go 
Tenant for to the Executor of the laſt Husband, at leaſt ſo much 
ite in effekt. ig is more than the years value of the Land, or 
- 2 ..z; the making it up by addition of other ings 
| for the valde is to be Aſſets for payment of De 


and Legacies Put the caſe again, that the Husband 
The Wife and Wife were Joynt-Tenants of the Land; 

alſo ſhall have then the very Corn growing ſhall ſurvive to her 
convenient ap- together with the Land; and though the Hus- 
pare]. 37 H. 6. band ſowed it, yet ſhall it not go to the Execu- 
Me tor. Being in conſideration of things growing 

on the ground, let us not forget to think e 

Trees ole by 7. S. ſeiſed of the Inheritance of 

the Land to F. D. who died before ſelling; this 

Intereſt is a Chattel, which ſhall go to the Exe- 

"ior; _ not tothe Heir of F. D. but 3 

Ou 
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Weh ie n d n thotk 
and Frechold, are real Chattels;' as the intereſt 
Land is, and not perſonal. So alſo of Trees ex- 
ary by him who ſelleth the Inheritance of the 
: But in both Caſes I conceive” this Inter: 
1 and not real; for that, as it is 
2 of a Chattel in the Vendte or Vendor 2k Ws 
with exception, it ſtands in conſideration ſevett 
ed and abitracted from the Soil or Ground vhere 
the Trees grew, though the Trees be not actual ; 
V ſevered by the Axe from their Mother Earth: Co. J. r. 38. 
But if the Leſſor for years or liſe do except the 
Trees, theſe continue — of the Freehold and 
Inheritance. And after Corn reaped,” and be- 
fore the Tithe ſet out, the Inheritor of the Tithe 
I think the Executor, and not the Heir | | 
ſtall dave the Tithe after ſet out. eg 
No let us come home tothe Teftator «Houle, Of Houſes, 
and ſee in and about it, Some doubt what pertains or thin 
to the Heir, and what to the Executor. A Qae- about t K. 
Gion hath been of old. and of late, 3 
Leads, Furnaces, Fats ſor Dyers 
(Brewers, Pales, Rails, Glaſs in Windows, Ti 
bles, Dormants, Wainſcots, Doors, Locks, Keys, 
and ſuch like, to whom theſe ſhould! go, whe- 
ther to the Heir or Executor. And in the later 
end of Heary the ſeventh his time, an Executor 
taking a Furnace which was ſet in the middle of 
aHouſe; and not fixed to any Wall, the Heir 
brought an Action of * Treſpaſs againſt him for 
o doing; and it was adjudged for the Heir, viz. 
«that this was to go as fc Freehold'and 
Inheritance to the Heir. And long before inEdw.3. 
his time, it was debated, . it was walte 42 E. 3. f. 6. 
in a Leſſee to rernove or take away a Furnace, 
nn | l or 
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g Radage purchaſed. What if 4. mort 
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80 Wich it to the Heir. 
18 us now conlider of things, e 
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itigs and Evidences, whereabopt 
doubt can he, but. bot Gait they follow Fred intereſt 
the Land; Je a8 if they touch Ihen, th 
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inheritance of Lands to B. upon 
Redemption by payment of five hundred pound 
eo B. his' Heir or Exectter; and E. dieth,"the 
Deed being delivered into His band? now the 


Heir, not the Executor, Hall have them: for. 


though tlie Nong may be paid to the Executor, 
yet (eam time) the Land deſcends to the Heir, 
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Geber the n had be in fold for five hundred 
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ed to the Heir of 4. yet ſhall the Heir have the 
Deeds, for that à Gondition is deſcended to 
him. Queſtion hath been touching Boxes and 
Chelis: wherein the Evidences concerning In- 
herĩtance ate: and al opinion 
our Books deth pitch upon this difference, chav 
Where. they are {caled up, they ſuall pertain to the 
Heir, otherwiſe, here not ſeiled 'I cannot coris 
ceive that difference to on good rea- 
ſon, but rather think that Bones bach Have theis 
very creation to be the Houſes or Habitations of 
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the Heir, whether ſealed or not. On the other 3 H. 7. * 
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is not Au Teltatcr's life-time; Frbink-cemly the Aion i 
Fr not vendi- ani tothe” Execatory for''that/this Teide 
was to recover damages in ine Action of Quote 
. nant for that breach z and he being intituled to 

thele damages as principal, and not any acce[ſi- 
ty thing in That Aion, "tk Lay hath caſt that 
Action upon the Execdtor, And that is the 
cauſe why, il Waſte he e in the life of 


| or- A eller, and then ti J. 
5 Heir my ave 10 1015 fort his 
Vit. becauſe he cannot recover the tre 
nade 3 ſo neither can the Executor have 

that he cannot recoyer loc 

walked, the Inheijtance Wizereof is in th e 
5 "That the Executor at the CON. 
IIK z. not maintain an Action bf Trelpats fer 
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do chung de BAeriite So alſo bf Attions: of 
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KERT 59. lis Teſtator taken away in his life-time, ſeems to 


_ 4 E. 3. 0 - 6 be implied by the Statute | in the time of 
ward 
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of 
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Ward the Third, which gives ſuch Adtion. Yet And the fe 
it ſeentis that a Replevin was maintainable by the 8!Ven to Exe. 


Execator, at leaſt in ſome caſes, for Goods a * 
ken or diſtrained in the Teſtator's life-time. But E. 3.6. . 2 3 
in caſe the Diſtreſs were for Rent or Service; it 17 KE. 3. Ft: 
is ſald 2 little aftet making of that Statute, that s. * 
that the Loid may not now avow for his Rent | 
or Service, becauſe his Tenant is dead, but muſt 

ſet forth the matter, and thereupon juſtify to ex- 

cuſe himſelf fron anſwering damages; and the Sh 
Executor (hall by this Action recover the Cattel - 3 
or Goods, and that by the Common Law, faith 4 
the Book, though the Statute of Maribridge had c. 21. meat 
never been made, for that the propriety remained © 2 4 
in the Teſtator, Note, it {peaks not at all of the put arms 
faid Statute of 4 Edward the third. But New- + cours, 6 
tom in the time of King Henry the 6. would 
have it, that the Executor in that caſe ſhould 
not have a Replevin, but an Action of Treſpaſs 
grounded upon the ſaid Statute, vr. 4 Edu. 3. 
which methinks cannot be by any means, by 
teaſon of the Statute of Malbridg, cap.2: Nn | 
ideo puniatur Dominus, &c. - for the Executor, , f g. 10 
as well as his Teſtator, is thereby reſtrained, , f... 
I'think, from the Adtion of Tieſpaſs againſt the The B. of 
Lord. As for that no Avowry can be made up- en, and & 
on the Tenant, that" is now remedied by à late 2 wy 
Stature. The othet Statute hath” been takers to 6 33 E in 
extend to other things than Goods moveable : Com. Ban. 80 
for-where a Church becoming void, a Stranger 2 
preſented'thereunto wrongfully, and the Patron 5 f . C 
died s it was reſolved in the late Queens time, 7 K 4. 6. 
that the Executor might by the equity of the Eje# Firm. 
faid Statüte maintain a Quare Impedis, But e 77/4, De 
*hether an Action of Trelpal Heth for ar Ex- ese, . 
ceutor againſt him * ſpoiled the Teſtator's fierh nog 
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1 think. it may lie wich ſome difference. Firſt. 


711 Edward the third 
8 — E Goods cartied away, 


and then brings in that particu 


Caſes of inſtances or enſamples given in Ad 


dy ot particular, Nile the 


purview to that 
ing to other Caſes of like nature. 


©. ed,; Which it meant tc redreſs: But it hould ffn 


3 ther in 


|. Goods taken away, vis, moveables. Again, 
the Teſtator was clearly entituled to a 


4 (recovered) the Debts. and 
ſtator àre to be, ſatisſied. Belide, this Action 


leave many unpuniſhed, if it ſhould, have no lar- 
ger extent than to that one ſingular Treſpais of 


other Treſpaſß, E e 
— yok 

n Vea, 
themſelyes, all, if ſelled in the Teſta- 
and part, though not: felled, ſhould. 


tors 


| haye come. ©@; th Executor-3- therefore all the 


damages recoverable in lieu thexgof, out of which: 
1) 0 Litgacies of. the Te- 


ol Treſpaſs is a thing ſevered; from, the ſtate of 


the. Land, fo as if che Ouner thereof had, after 
this Treipaſs done, aliened the Land, yet had not 
this Action remained, to him, as I. take it clear- 


ly. And why not as well as where. a: Treſpaſs 


is done upon the Lands of the Leſſee, and then 


che Term expins? This doubtle&doth not take 


1855 5 away his Action, nor his Executors. But me- 
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differences probably 
taken: 


—_— Execuror. 
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l as that, 


gore Nan 
bee the firſt d 
ugh the Oviner 


groweth, and (ould have died Arr a ; 
and felling; yet it ſhould have gone to the Exrcu- 
tor and not with the Land to che Heir ; therefore 
donbele6 doth the Aion for deſtroying or tak- 


wot gh meg in lieu of the thing taken or 


here gain another difference, methinks may 
be bett Graf and Omals; wiz. betwixt that 
in Paſtive and that in Meadow, yearly mowed 
and turned; on] = Rnd: 


the mouchy of Beaſts, as that in Pa- 
ſture: bu ei de ee 


Soils, it gives ES fo to Meadow, 
makes it Werk Leflee to plow it up, ek 


P's pe rey oro 
tention as a thing, ſevered from the 900 


methinks, ſo be allo in the eye and eſtimation of 
the Law, and therefore Ran i in a different ſtate - 
and account from Paſture graſs. 

A third difference may be in de winiier of 
the Treſpaks viz. Where Mcadow- als is eaten 
up with Cattel by a Treſpaſſer, and where by 
him mowed and carried away as Hay : for in this 
liter caſe an Action of Trower and Converfiou 
for ſo many Loads of Hay.is doubtleſs maintaina- 
ble by 4 Executor; F it ſhould be 

mitted 


- ſtate of Inheritance in the Land wherton . 


away thereof acerue by-rhe operation of La, 

deſtroyed. Otherwile, perhaps, of Wood or 
by the Owner's: death ſhould arte 

n ke Bar and not to the Executor. Al! 


wich jet L admit not, but * nee; 


3 conceiveth, (Sol. fine: amin 
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mitted that i in che other caſe, 'of: Conſumption 
by the Mouths of Beaſts without ſeveratice; no 
"Aion ſhould be maintainable by the Executor; 


probable, ily wt 07 p 
For when Meadow-gtbund , \which e 
enerat herbam) 
ſhall be ready to be delivered of: her burden, if 
a Stranger 100 a Herd of Cattle, which ſwal- 
tread down this fruit of her Womb 

before the Mower with his Sythe come as a Mid- 


on w wife to help ber delivery, if then by the haſty 


Cafe ere and 
before ſhould 
be maintaina- 


death of the Owner, before Action brought, this 
great Treſpaſs ſhould be diſpuniſnable, it were 
contrary,'as methinłs to the purpoſe of the laid 
Statute, and a great defect in the La W. 
| Ye hes, perhaps touching this a fourth dif- 
ference may be or ariſe out of the time of the 
death of che Owner, viz, where he died be 
fore time. of Mowing, and where not ;. for dato 
that in the former 25 becauſe, if ſuch de- 
ſtruction or conſumption had not been, yet the 
Owner dying before ſeverance, this ſhould not 
have come to the Executor, but have gone with 
the Soil to the Heir, that therefore the Execator 
who is not damnified, ſhould recover no dama- 
ges. Vet in the other caſe the Owner living till 
after Hay time clearly paſſed, viz. till the end 
of Auguſt, methinks no, fince this fruit of 
the Meadows Womb ſhould have been a Chat- 
tel ſevered, had not tfijs Treſpaſſer made unlaw- 
ful prevention,3 therefore; the Executor to whom 
the me: ſhould: have come towards the perfor- 
_ mance of. the Will, ſhould have out of the ſaid 


Sͤtatute, a an Actien N remedy ſeach unto him 
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*A"fifth'and lalt difference may perhaps be in 

the fate of the Owner: for Poſi to that where the 
Land is his Freehold or Coyhold Inheritance, i no 
Action ſhould be given to his Executor for Wood 
or Graſs taken or deſtroyed in his life-time; yet 
where he is but Tenant for years, Gatdian, or 
Tenant by extent, ſo as the very ſtate in | 
the Land was to cotme'and is come to the Exe. 


. ciitor, (together with quicquid OS, ſolo) 
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methinks the Executor {hould have, together Bec 
with the ſtate in the pol, the Action to Pope oe eps hey 
1 Robber of,or Treſpaſſer upon the Soil. Thus 


ing ſcanned an hed to Nike belt of my bin 
920 differen es and circumſtances No >, 

895 int, how far I am wide and wherein ab. Ai 4 h 
Alionam ſit Judichuth, or rather, Alti eos 
jalicui. But this i; is cleat, that whereſoever 
Erecutors do recover any damages for Trelpaſs 386 3. 

or other wrong done to theit Teſtator, the Mo Li ow 7842. 
ny tecovered (at leaſt if Execution be had, or rok : po 10 „ 
Mony received) will be 4ſſers in their hands, as damages in 
well as Debts recovered upon Bonds, ox Bills, or Qs. Inped ro- 
Lands by them taken in Extent upon Statutes, e 
EE or Judgments.\.. Yea, without p, Fa the 
ever having theſe Monies, 'Executors may make Releaſing. 
them 4ſſers in their hands, viz, by making Re: 13Ed . . | 
leaſes or Acquittances, or acknowledgment of 
Satisfaction, ſor this amounteth to a Receipt, and 
chargeth the Executors towards the Creditors 
with the whole penal ſam, though haply they 
_ receive but part, as the Principal, 8, ſoars Jike 
proportion, os 

Thetefore chere is great caution to be | 


: by Executors in this kind, that ufilefs t 
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ſure they have Goods ſufficient to BY. Dees 
and Lackey they make no Releaſe, 

tance, or Acknowledgment, of ſatisfaQtion, or 
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5.4 the like caution. "is to be uſe by chem 
 - touching ſubmiſſion of Debts or amages to 
Alrbitrement, whereby diſcharges of the ſame. 
may grow : for 8 ſubmiſſſon to the Ar- 
VER © bitroment being their yoluptary at although the 
2 2 Abbitratons by their Judgment, do diſcharge 15 
4 E. z. Debt or Damage in part, or in whole ; yet 
Fet upon a2 the Creditors have like remedy thereupon a- 
| VerdittinQs. gajnſt the Executors 2s if they had releaſed, or, 
9 I which is more, received the ſame. 
Be of Other Actions there be of Diſcharge, which 
che Husband as the Teſtator himlelf-in his life-time might 
did ſeiſe. have had, ſo may his Executor after his death, 
9 6.4 oe Wiitor Error, Attaint Diſceit, Audwaquerela, 
Ientitate nominis. But this laſt is given by Sta- 
tute. Whatſoever is vegained by any of 15 
"pb W641 2 x5 unduly loſt, 95 15 N W 
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2; Aſſets which be no Chattels.. 
3. Thin 3 in Action, and in tbe Prints 
turnee into Chattels real, & e. contra. 


42 5 firſt, I exemplifie thus: 4: 3 
B. his Executor, and dies; B. makes 
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ol the property of A. but meer 
left them to C. his Executor. Now ſhall — 
the Goods which came to B. as Executor of 4. 
and ſo from B. to C. be liable in Law to pay 
the Debts of B: yet in Conſcience me- thinks 
they ſhould, 22 "hae C: ſhould not receive 
them to his on uſe, as in Law he may. where 
A. left no Debts. But if 4, making B.Execu- 
tor,did alſo by his Will give him all his Goods, 
and he in his life-time made election to have 
them as Legatee, or by his Will did 10 diſ- 
| n or . go, as the 

1 xecutor; they could not 

be otherwiſe given or diſpoſed. Now by this 
election they were altered in property from be- 

ing his Executor, and ſo as his own Goods 
ſhould be liable to his Debts. But things in 
Action could not be ſo given or diſpoſed; -viz. 
Debts, &c. Vet if D. were indebted AWE Or ite hee 
hundred pound, and A. his Execator took —_ wp 
bond of him, or another for it, giving up the _= —_ 
old Bond; now was it his own ts 13 
and fo. ſhall ſtand in his 
Another inſtance of this, thus: 11 4 Patron Qua, Imped as 
of the Church of D. grant to B. the next 5) Cf was 
Avoidance, the Church = void, A. dis vac e 
beſore he ts, his Executor preſents, and Eli. So bella 
hath the — 2 his Son or Friend; Sales Caſe, in 
yet ſhall; this make no Aſſets. in his bands for ©o" E 
payment of Debts, for chat he could not hy nt 6 
fully take Mony to preſent. But if By had di- prixs 
ed lane the Church had n 
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berauſe ihe Executor . awfully Wld 
* Ae be Aſſers In his hands, as 
I conceie; rhaps the \ncumberit had 
Aied ſo bail af B. that the Executor had 
not diche convenient to find! out a Chapman | 
Fes ro ſell it. 
If in the other Caſe a ſtranger had preſented, 
wy got his Clark admitted, marks the rene 
ol 'B; had in a D. Imp. 1 da 2. 
the Mony ſo ene Noni et have been Aſſets. 
| Thus cn of the firſt, vix. that ſome things 
of the nature of Chatteis may come to Execu- 
tors, and yet be As. 


22 H 8 Br. Fil. 1 d, en 
Ie ac If Touching the ſecond, wiz. that ſome thin 
1 1 2 may be 4ſets in the hands of Executors which 


| "ſhall this be yet are no Chattels, I ſhall give but two in- 
_>>s © ' ſtances, - Firſt, where a Man leaveth a Villain 
2 F for years to his Executors, and the Villa 
: chaſeth Land in Feeſimple, and the Ex 
9 e into the Land ray bath he Fe: 
| e therein, and this Land is '4ſſers for payment 
T: 3.63 wo df the Teltator's Debts. S0 4 a Man by his 
By Feoffment. Will give Lands in Fer to his Executors, to he 
Per Markham ſold for performance of his Will; theſe (before 
. Fuf'. con. the Mony thereby raiſed) are 22 ts both for 
Wine payment of Debts and of Legacies, But if the 
Lands had been given to be ſold only for pay- 


| pov 8 n of. Debts, they ſhould only be Aſſets for 
tat parpoſe, and not for payment of Legacies: 
r ſo ik it were expreſſed to he ſor payment 
f Legacies ſingularly, this ſhould not be 'Aſſers 


for Debts as 1 take it. For ſince theſe are not 
2 9 Eliz, Aſſets of their own own nature, but ſo made 
234. "by the Will and diſpoſition of the Teſtator; 
n me: thinks they cannot — otherwiſe nor farther 


Aber; than as che — hath willed and 2 
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e the Stat. of 21 Hen. 5. yet how 
er ce the Sta- 
tute be,” that if one do | will by lis Teſtament 
or laſt Will any Lands, &c. to be ſold, neither 
the Mony thereof coming nor the Profits taken 
ſhall be accounted as any of the Goods or Chat- 
tels of the Teſtator s; which I conceiye” to be 
all one as to ſay, that they ſhould not be Aſſets. 
For when an Executor denieth himſelf to have 


babet WF nec catalla, &c. Yet ſince that 
: Statute, viz. in the late Queens time, the Law 
was twice admitted or conceived ill to be ac- 


cording to the third of Hen. 6. wiz. that the 


Land deviſed to be fold, or the Mony thereof 
coming, ſhould be Aſſets.” Indeed in neither of 
thoſe Books is there any mention of the clauſe 
in the ſaid Statute; and it is poſſible chat it 
might be forgotten, as in other Caſes ſometimes 
hath happened. But cafting about how to re- 
concile thoſe Books with the ſaid” Starute, and 
not to ſuppoſe the fame forgotten at both times, 
both at the Bar and Bench, (though, being 
but a 'ſhort clauſe "in the middle of a large 
Statute to other purpoſe, it might well ſo have 


been) at the laſt, though not haſtily, I grew to 


conceive, that the faid Clauſe being in an Act 
which limiteth the Fees of Ocdinaries, and their 
Seribes, according to the value of the 


of the deceaſed, and then bringeth in this 


Clauſe, that the Lands willed to 2 0 ſhall 
not be accounted as any of the Goods, ec. the 
Parliament meant thereby only to exclude them 
fo this purpoſe, that they ſhould not be account- 
eq — of the 3 in the valuation, ac- 
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40 Ul not 8 as any of the Goods, 


ge it {s che more probable that che 72 


farther than as aforeſaid, becauſe 
after the Fees limited in_an{wer- 
8 the values, is brought in by a Pro- 
wif „ vis, Provided always, that if che decea(- 

illed any Lands to be fold. the Mony nor 
Ait was 
ene in the e, Gee 
no mention be of any remem- 


underſiood 
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ry the Lord Dyer. 
As for = . 


tra, I ſhew it thus: If a Debt were due to 
the Executor as Executor, by Statute, Reco- 
ce, or Jud 70 and he fue Execution, 


for's in extent; now 
i; the perſonal A. pla into a Chattel real. 


On Ky ages led an Eſtate by Extent, 
ears mortgaged, 
28 and the Debtor or Mor 
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eth the Mony due: now are ne 
turned into Aſſet: perſonal. | 


aui hid Caſe hw. me Lew 
Jt be bound to B. by Bond, Statute or 


Recognizance, for - "at of Land, B. di- 
eth, and the Land deſcends to his Heir; or be 
it that B. ſold the Land to C. and aſſigned 


to 
him the Bond, Statute, &-c. yet muſt the Suit 
taking ot th Exe bein he 2 5 
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be any other than for payment of Mony, or other 
— valuable by the Teſtator or his Executor 


3 the E Rerutor are 4 
ſers in his hands: as put the Caſe a Leaſe 


on ů˖( [Sheep,” Plate, or other Chattel, 


Alon arif A: did not pay ſuch a ſum of Mo- 
ny, ox do ſuch other M as the Teſtator appoint- 
eth, Sc. and this Condition is not 
after the Teftator's death; now is 
come back to the Executor, and is A But 
the queſtion hath been, (and perhaps may be) 
where the Condition is, that the Teſtator or 
his Excrutors ſhall pay the Mony to make void 
the Grant, and accordingly the Executor after 
the Teſtatcr's Death payeth the Sum out of his 
own Purſe, not having any Mony of the Te- 
ſtator's in his hands: in this Caſe cotning in que» 
ſtion rempare Hen. 7. it was reſolved at the 
— this redeemed Chattel ſhould not be 4ſſers, ** 

be to the Executor as his own proper Goods 
though at the firſt three Judges were of a contrary | 
U vix. that the Goods —— 


by the Teſtator to 4. upon co 


Chattel 


21 H 7. 
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hy him reported, as aforeſaid, fai 
 - "the aid: other temp. Henry the 
not at all adjudged, himſelf having 
the Roll, which he there ſets down, and the 
Caſe thus; 4. : poſſeſſed of a Leaſe for foxry year 


five handred pound 
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And tray 1 muſt *copfels, that I cannot yet 
find © good ſatisfäction in that Bock 's reſo- 
lution, encept we shall take thie' caſe there to 
be ſuch as that which is put by the 
Lord Dyer, tempore Hen. 8. viz. that the Mony 
paid for ah pag cw was as much as the fall 
value of the Goods'pledged or mortgaged; or 
elſe ſhall ries Or to wn" —— redem- 
ption' was not by payment at condition- 
ed. As to the firſt, it were rare if any ſhould 


lend Mony upon a Mortgage, where tlie thing 


mortgaged is not of better value than the Mo- 
m Jent 3 rare alſo that an Executor ſhould take 


care to redeem with his own Mony that which 


ſhould yield no benefit or advantage to him, or 
his Teſtator. Let us therefore cſan and examine 


the Point, ſince the ſame may come frequently 


in uſe: and this we may the more decently do, 


becauſe the Lord Dyer in the Margin of che Caſe 


\expreſly;that 
the ſeventh was 


viewed 


the 
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names of the parties. We will therefore put 


of one hundred pound? Land Mortgageth i 
or be it that the 


or Pledge be of a Jewel or piece of Plate for 


half the value; and now before the day li mit- 


ed for payment and redemption, A. havi 
made B. his Executor, dieth, — 


time and place maketh payment as was! con- 


ditioned : Now the queſtion is, whether this 
Leaſe, Plate, or Jewel, being worth — 
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be in him wholly in his own right and ta his 
own ule; or partly, if not wholly, as Execu- 
tor to A. ſo as to be ſubject to the payment of 
Debts and Legacies. Here it muſt be clearly ad- 


mitted, that B. was enabled to this redemp- 


tion only and meerly by the Condition annexed 
to the Mortgage 


or intereſt to take benefit thereof, came to him 


and was derived only as Executor of A. This 


being premiiſed.it muſt needs follow, (as to me it 
ſeems) that the Cy BEA na wy 7 
ing his operation in the ption to 
the Grant, Mortgage or Pledging, it muſt needs 
make cheſe things 
ſtats quo prins, and ſo to be in B. as Executor 3 


ſince in that right only be was intituled to 


take benefit oſ the Condition. For what is it 
which hindered, before this, from being the 
Teſtators Goods? nothing certainly hut 


Now by the Redemption, that is become void, 
and hath loſt its foroe; therefore the property 
of theſe things muſt now needs be as if no 


ſuch Mortgage or Pledge had been, or as if it 
had at the firſt been void and ot no force. Thus 


muſt the Condition work for him who made it, 
_ wvitt A. — —_ of 75 2 5 
Opinion in the time of King Henry t ent 
do yet ſay, that by this Redemption the Te- 


ſtator is ſo much indebted to the Executor 
as he disbhurſed for the Redemption; which 
could ſtand with no reaſon, unleſs by it the pro- 
perty and intereſt ſhould be teduced to the Tee, 


ſtator's behoof. That thus it is, is alſo proved, 
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or Pledging. It muſt alſo bo 
admitted; that this Condition, and the power 


again the Teſtator's Goods in 


only 
the force and ſtrength of the Mortgage or Pledge. 


as. to me it ſeems, by the Caſe of Mortgage of 
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own'right, as 


reſt in him as 


that f. and B. were Te- 


Goods, and the 
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nants in Common of ſuch an entire Chattel: 


. maketh B. his Bxecutor, and dieth- Now 
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Mor. 
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moiety, or 


i 


ax Executor. 


as Exrcutor maſt be taken in Execution, 


ment 
than the Sum to be 1 the whales t0 d 
ſold, and the Surpluſage above the Debt or Ar 
merciament is to be delivered back to the Oun- 
er. For in all this debate, we muſt preſume 
tha thing, redeemed: by the Execuos to be of 
— than the Sum paid, elſo we may 
eaſilx admit the whole to the Executor. 
Again, the Leaſe for years is not ſo entite a 
thing, I mean the Land let, but that thereof 
Partition may be made, yea, enforced by Action, 
between Joint - Tenants and Tenants in Com- 


medy to have her Mony again | 

pence for it. But in the hes Caſe there is 

no ſuch miſchief, for that the Executor may 
pay himſelf, as hath been ſhewed. 


' Now on the Other lade, if the Caſe tall be 


underſtood that the Redemption was by pay= 
ment after the day, then will I eaſily admit that 
the property or intereſt is in the * 
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thing, it is rather 3 Re- emption than à Re- 
| deinption, fince it was at the Will of the Mart- 
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own, and not his Teſtator's Goods, no part of 
Saurpluſagze of nen — Law be . 
ſoever in Equity. 
Léaſtly, If che Execotor deem by payment 
at the day with the Teſtators own Mony or 
Goods, none will doubt but that the thing re- 
deemed is in him as Exccutor, and the Mony 
Redemption is well Admini- 
fired," Goods redeemed being of better va- 
hae, But this way it makes no difference he- 
cher the whole value ef the Goods redeemed 


all be held Aſets, and the Mony paid ſor Re- 
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the Goods of his Teſtator maketh gain thereof. 


So if the Sheep, or other Cattel of the Teſta- 


do breed, wiz. hear Lambs, Calves, Colts, 
G. after the Teſiator's death, even theſe which 
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1 is it reaſon that eo gain or lofs, whetherſo- 


ever ol them God ſendeth, do redound to the 
Teſtator s Eſtate. Like Law (as I think) if an 
Executor, finding that he cannot inſtantly 
_ © cer the Teſtator's Death let the Leaſe, at or 
near the value, ſhall therefore buy Seed - Corn, 


that the Leaſe hath one entire valuation at the 


Firſt, that the Yale upon the A 
not binding, nor much reſpected at the Com- 
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flirt upon the Appraiſment. To this 3 
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K the knowledge of them, uſe ful to 
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Ftrem from the Common Intereſt which 'they or 
* orbers ba ve in their own proper Goods. 


"I" H E' Intereſt which an Executor hath (as 
1 Executor) in the Goods of his 'Teftator 

is much different from the abſolute, proper and 
- ordinary "Intereſt which every one hath in his 
own proper Goods, as may well appear in and 
by theſe Points. Firſt, although a Stranger 
take away theſe Goods, the Action of Treſpais 
for! the Executor is of General fort, Quare 
bana ſua cepit, calling them his Goods; where- 
2s à Man dutlawed in Debt, c. or convict or 
attainted' of Felony or Treaſon, ſorſeiteth all 24 E. 3. T; 5. 
his own Goods, yet theſe which he hath as 
Executor ſhall not be forfeited. If a Villain 

be made Executor, his Lord cannot take theſe 32 H 6. 34. 

| be may take all the Villain's Lit. ric. Villen- 


Foods, though f | 
own- Goods: and for taking ſuch Goods, or Dar, . 
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ſor a Debt due to the Teſtator, a Villain may , l. 9 

ſue his Lord. Nay, if the Executor grant all A releaſe of 
his Goods, ſome opinion hath been, that all Actions by 
theſe which he hath as Executor ſhould not pals; OT, 
yea, the Lord Dyer ſo held in the late Queen's ons as pion 
time, with this difference, vid. M here the tor. But Bo- 
Grantor is named Executor in the Grant there wick is againſt 
the Goods which he hath as Executor ſhould 7 26 Hen.7. 
paſs; but otherwiſe, if he be not named Execu- 64 
tor in the Grant. And that this opinion is | 
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wage, 
| _ Second] fn . by Will 
give or bequeath the goods he hath as Execiitor, 
; 2 if he die Inteſtate? amd Adniniſtration of 
all his Goods is committed to 7. D. yet hath 
he nothing to do with the C which the in 
| . 

Sit God ves not to his gooc Executor | . 
ble to the payment of his Debts both in his 


ſolved in Pl. hath as Executor are hot to be taken in Exe- 

| ea ions — o Debrs{: either _ a 'Reco- 

| anch) and gf 4tice;" Statute, or Judgment 5 | --againſt | 

3 — And if ſuch i one die debt ed; lea 2 

. to his Eecuter mach Obods-whith he 

26 ERecutort; "theſe are not Ates in his 

hands liable to the payment of his Debts, 

but only for the of the tixſt Feſtatos 3 

Dtczts er Legartes./ Therefore Cue trims 

btoughe by an Buecutor ſhewing that he was 

not ' able to pay the King's Debt, becauſe the 

. Detendant Uetaified from hit an hundred pound, 

Senden; fer wat it could not be intend- 

̃, fach the Book, that che King's: Debt could 

be ſatisſſed with that whialythe Plaintiff ſnould 
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___  withGit being Exrtutbr to hig Wie, Le is not 
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—— Her Hus- 


+: Lafily; Whereas the Writ of Treſpaſs feerrs 
to make no difference between one's 6wn Goods 
aad choſe he hath as Exccutor, that being à poſ- 
-feſory Aion or Suit grounded upon / 
yet come to in Action of Dertnbe , 
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my own Debt, When 1 ſue, the Writ” faith , 
delve G detines, vir · Hat the Defendant owes 
me and detains from me that Sum yet when I 
_ :{ye as Executor, the Writ ſaith not Deber, he doth 
erneut Deriner only, he detains from 
as admitting that he is not Debtot to me, 
he: fhould pay me. And ſo where I am ſued as Ex- 
ecutor, the Writ makes me not a Debtor; but a 
Detainer;otherwiſc, where in my own right Jowe 
and I am ſued for a Debt. 2 
Judgment in an Action of Debt is 1 

one as Executor, it is not generally that the . 
tiff ſhall recover againſt — he ſhall recover 
- of the Goods of the Teltator ; and therefore 
this Judgment no 
ſorce him to pay by Arreſt of his Body, 


dhe is not properly Debror. But if aſter it be 


1 walted the Teſta tor's 
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| . a Capias ad ſut i fuciendum ſtuull be awatd- 
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"inks own right, but in auer droit, that is, in 
Co.44.6. 88 b. the fight of „meaning his Teſtator. Se- 
Se this allo * condly, chat Executors are but the Miniſters and 
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 @ Execuror; 
pieces of Cold, cannot be known one from the 
other, it mult needs follow, that theſe coming 
to an Exctutor from the Teſtator, muſt in 
lon bealetibdcin Propert,5 though the Ex- 
ecutor ſnall be faid to have ſo much in | 
or value, yet can it not be: diſcerned: whi 
Mony in his Houſe was his Teſtator's.and 
his:own:: the Sheriff upon 
Heri facia: for a Creditor,who hath recovered 
againit the Executor a Debt owing by the Teſta 
— cannot take away — 1 as the 
eftator's, in my opinion. Quære, if t 
ee ſhall 2 — what ſhall be done. 5 
But what if che Teſtator were indebted to the 2 EI Dy. 185. 
— or it the Executor, not having ready This divers 
Mony of the Teſtator's, or otherwiſe, ſhall pay wer 5 4 f 
a Debt of the Teſtator's with his own Mony, Ke „ 
-what ſhall we ſay of the Converſion or Alte >. El 117, 
tion of ſome of the Goods from being his n 
Executor, to be his meerly in his own right? 1422: 
Hereof | have ſhewed elſe where my con- 
ceiving. which is briefly thus; That except ei- 
ther he have in his hands Mony of the Teſtator's 
{for of that it is eaſie to make a proportionable 
change) or unles the Sum to him owing from 
his Teſtator, or by him paid for his Teſtator, 
amount to the full value of all the Teſtator's 
Goods in his hands, or do exceed the ſame no 
Alteration can be, until ſome Election or De- 
claration by the Executor made which of the 7w.554500f 
Goods not exceeding the Debt unto him, he 1 rn 
wl bare 10 be big on; For whete che Taſta- 10 rhe Execu- 
tor's Goods exceed this Debt to him, the Pro- tar. 
perty of all cannot be changed; and of what 
part ſhall the Law adjudge the change, till 
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Another Alteration is of the profits of a Leaſe 


82 —— Execoutor ſrom the Teſtator: For 

ſizee no more thereof ſhall ſtand in the Execu- 
n e than ſo much only as exceeds: the 
muy: value, according to the reſolution in 
ee the pr muſt be the Executor's, 
ying che Rent out of his on Parley as 


fy — in Conſequence, v. that he 


1 fl be ſued for-it in the Deber and in the 


inet only as for the Rent due | befote the 

Dean of the: Teſtator. Thus though he have 

the Leaſe. as Executot, yet part of the profits 

ate meerly his own, not as *Executor. 

Yo 07. And looking back upon this Cafe, we may 
80 . ſome · times of the Executor 
Paying with his own: Mony ſor his Teftator's 

Debt: as where the —— pay a 

| Rent at Michadioyes or our Lat dq, he dies 

© day or two before or to put it more clrarly, a 
or do aſter the Feaſt, not leaving any 


e's Caſe, it muſt nerds follow that the 
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an Executor. 

Goods to pay the Rent, other than the future 
probes ef the. Pere. Here, unleſs that Exc- 
cutor will torfeit * Leaſe, he muſt lay out of 
his own Mord 7 7 7 77 

No if in this and other like Caſes be cold 
not do this until he had under Seal, or by act 
in the Court ritual, an Aﬀent of he Or- 
dinaty, it | be an extraordinary trouble to 


keg Proper, to wit, w 
to (ell or boy a 1 oh 
he 1400 2 now, faith 
e 2 1 
a8 0 r a e do, the Propetr- 
1 W ich be bad as Executor ſhall be turned 
into a Property, in jare 

I an Executor among Ne Cee 
+ owe nc, nd ar, theſe be- 
the Owner, who left them in 
che Teſtator, the Executor not 
crediting dhe claim, fill bog Som, and the 
Dower thereunpon__ recovers in an 
Action of Treſpaſs,. or of Troyer 


-theſe Goods become the Trelj N proper- 
ty, becauſe he bath-paid for therefore it 
is not ſtrange, if in like CONT an Executor, 

ghd ora for or in lieu of 


the Te Dh Snot. have der ee 


"(where n certainty) changed in property, and 


his Own. is but put as an intanee | 


e hk . exceptions * cautions 


4 1 Ld 0 | 
LE 2 1 * 
* 94 & a S * 

r * " : 

«ar SCE L.5 H A1 
8345 pot $1323 7 CELEBS os © g Y 
we p . „ l 
z 


Executors. 
I find: ws tk another meat of v0 194.6 
where a Fieri facies .' 


Conver- 20 H.. Kelws 
fron nom (and ſo in all other her like Cats are 456. 


155 5 Yer n 2 1 13 % 


CHAP. i 


by fy 


5 e. 0 n N hrewrenſhe Exe 
cufor and 


and the "440 PAD 


at N 27 at: A ty 17 i iT 8 3% x 


5 H E Executor may in convenient dirieeC, 

21 H. 30. 1 ter the Teſtator Death enter into the 

other goods "Houſe deſcended to the Heir, for the reinov- 

chem be in e dag and raking away of the Goods, ſo 45" the 

culed. Door be open or at leaſt the Key be in the 

21 H. 25. . Door; and this 1 underſtand of the Door of 

bib, Þ plated, It each Room. For although the Door of entr- 

is ſo pleaded. ance into Hall and Parlour be open, the Exe- 

cutor cannot by that jultifie the breaking open 

of the Door of amy Chamber to take Goods 
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Aſſignee could not reach to him, being no Aſ- Error; vet the 
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by the hands of the Teſtator, the Defendant 7 , 
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rod fad. It was likewiſe held, that the War- 2 & 16 
rant of Attorney put in for the Plaintiff in Debt. 
U not for Ki Executor 1 17 a Scire ben 
dia, upon the Judgment. And if Executors 34 . 
ſue Execution upon à Statute in the name of a 2 
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. ſuffer him to eſcape, be is chargeable, as temp. 
* . Elizahech, it was reſolved upon the motion of 
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and the two precedent, temp. Eg. 3. Rich. 0 
Vea, in an Action of Account, after Judgmen 


had that the Defendant ſhall account, che Re Re. 
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Defendant } as was reſolved 48 Ed. 3. 14. 15. 
But tate gout Mong: gment, for no- 
thing is recovered t but another Judg- 
74 is to be had after the Account, ex» | 
may be again(t the Plaintiff, ſo as this Releaſe 


38 K3.13. 
& 20 E.3 it., 
Account 79. 


carne before any Debt or Duty adjudged. What 


if the Defendant be had in Execution at the 


Suit of the Executor, who tes it and e- 


ſcapeth ? Whether may the ſevered Executor 


Aiſharge the Sheriff or Goaler by a Releaſe 2 ? 
ee bo 


1 "A « 
1 1 # 


** By 
1 R , 5 
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2 Y 


* f 


(as I think) might have pleaded in Abatement, 
that they only were Executors, trav 


21 HG. 30. 


21 E. 4.49.69. 
42 £.4.13. 14 


3 * 


SY eh. ry 


87 bone it is plain, that if any one f 


the Executors Plaintiffs die, the Writ is (Hy a 4 


only where he ſo dying was before ſevered. O- 
pinions have been different, as above. appears, 
So allo is it if one of the Defendants Executors 


KTI. die, Tea, if the Plaintiff Creditor ſue A. B. 


and C. as Exccutors, where only A. and B. are 
E xecutors, there by the Death of C. the Writ 
abates, or falls to the ground: yet A. and B. 


__ 


C. was not Executor ; but the Book 
ſo reſolve. See 46 Eliz..3. fol. 9. 10. 

As A. and B. above _ admit that Writ 
againſt them and C. ſo. if the Writ or Suit 
had been againſt A. only, and he ſo admit it, 
not pleading in Abatement ,: the Recovery a- 
gainſt him alone is good, 9 E. 4. Ia... 

One that is Outlawed, or Attainted Adi his 
own perſon, may yet ſue as Executor 
this Suit is in another's right, viz. 5 75 Teſta- 
tor's: But he that is Excommunicate cannot 
proceed in Suit as Executor, becauſe none can 


converſe with. him without being excommuni- 


cate, a8 a Book tp Yet doth = this Excom- 
munication pleaded abate or overthrow the Suit, 
but. make that the Defendant may ſtay from 


| anſwering his Sun until che Plaintiff be abſolved 
and Eee abs 6 
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CHAP. x. 


| Of he bete of re = bali 
Having. 


r, ſaid ſo to come to iber 


Hand as to charge them, 
2. ee geting 6 going f 


as to excuſe t 


WI have before conſidered what things dun 
come to Executors, and, being come , 


ſhall be Aſſers in their hands. Now, for that 


it is faid in Reedes's Caſe, that an Executor ce. B. 5. 


ſhall not be charged with or in teſpect of any 
other Goods than thoſe which come to his hands 
after bis taking upon him the charge of the Ex- 


coming to the hands of Exccutors, as ſhall 
male them within the reach and charge of Cre- 


Debts and As touching Debts due 
8 it hath before been ſhewed, that 


until Judgment and Execution had they be nat 


Aſſets in the Executor's hands. Now then as 


touching other Goods or Chattels poſſeſſory, 


which are of two kinds, ur- real and perſon- 
al, let us put the caſe thus, 

The Teſtatot at the time of his Death hath 
a ſtock of Sheep in Cumberland, Com in the 


Barn in Cornwall, Bullocks in Hates, fat Ox 


e . 


ip 3. let us now examine what ſhall be 
| aid and accounted fuch 2 full and compleat 


ditors and 12 vis for the payment o 


po 
— —¹ —˙ I I OO — 


— 


— De Office of 3 
= Plate in Londen, à Leaſe for years, in Norfolk, 
Z and his Executor dwells at Coventry, viz. far 
from all theſe places; what kind of Poſſeſſion 

ſhall. the Law judge this Executor to have in e- 

very of theſe inſtantly upon the Teſtator's death 

and before he come where any of the 'things 

be, either to ſee or ſeiſe upon them? In all the 

particulars above mentioned the Law is all one 

except the Caſe of the Leaſe for years; which 

park Cb. If it be of Land, (as is moſt uſual} then, be- 
gaauuſe it is a ſetled and immoveable thing," the 

Law doth not reach to it the foot of the Execu- 

tor, to put him in actual poſſeſſion (tor Poſſeſ- 

fio eſt: quaſi pedis poſitio) until himſeif or ſome 

for him do actually enter thereupon. Nor in- 

|  deedineed the Law help or ſupply the want of 

-  - .- aQual-poſſeſhon in this Caſe, as in the caſe gf 

_ *  Movtables; ſince Land cannot be carried away 

as Goods may, and thetefore is not ſubject to 

purloyning or-imbeſilment as Moveables are. But 

if the Leaſe for years were of Tithes, the Ex- 

ecutar; though in never ſo remote a place from 

them, ſhall» be | inſtantly upon the ſetting out 

thereof in actual poſſeſſion. of them, ſo. as he 
may maintain an Action of Treſpaſs againſt any 

Stranger which ſhall take the Tithes ſet out, 

45 E.3. 17. though he nor any for him did ever before poſ- 

21 H.6.43. ' ſef any of the ſaid Tithes, or came neat unto 
them. But iſ the Caſe were of a Leaſe for years 

of a Rectory, - conlatting not only of Tithes, but 

alſo of Glebe · Lands, into which Entry may be 
made, as alſo Livery of Seifin in- it; then it 
may perhaps be ſome queſtion, whether ſuch an 

actual poſſeſſion in Tithes [hal] be given by the 

Law to an Executor neglecting to enter, or not 

entring into the Glebe- Land. And ſo I leave the 
oonſideration of Chattels real. Touch - 


0 1 =_ 
as 4 rn E * 


an ae 7 
- Touching things Perſonal, in which the Ex- Co.b.5.9 4: 
 ecutor batt ſuch an actual poſſeſſion preſently 50. Plow. 7 


the Teſtator's death, as that he ma EM 13. 10 


bein in Action of Treſpaſs againft any H8.22. 

Stranger taking them away, or ſpoiling then, 

though he nor any for” him ever carne” near 
them; whether yet this ſhall be ſuch a Poſſeſſion” 

in the Executors, and ſuch à cotning of = 
G their hands, as to charge them 

payment of Debts and Legacies, yea to make 
their own Goods liable inftead of theſe, s a Fu. 

Point worthy of conſideration. | 
"And doabilef.this roughly fred will proves n e 

Caſe miſchievous, whether-way ſoever the | 

be taken, For firſt, it muſt be admitted, that 

withour the Executor's laying his hands Aus- 

iy an icularly u pon the Goods in the Houſe 

| of che Telfator” whither the Executor 

| hath. reſorted, he ſhall be ſaid ſo in leſion as 

to ſtand Hiable unto the Creditom, ſo far as they 

extend in value, though after others purlo 5 25 

or imbelth chern. Now then, if diſtance of | 

| hall make difference, where (hall be che bh 2 
and limit of that diſtance? And if the Exe- 3 

cutor my come yy 4 firanger's taking or 785 
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On the es 4 mall be laid upon the 
Executors to anſwer for all the Goods whereof 
the Teltator dec poſſeſſed,” it will be miſchic- 

vous for them, and deter them from taking 
Executor-ſhip-upon them; ſince much pu pay : 

ning may be even of Mo, Jewels and s 
by Servants and others about the Teſtator or 
where thieſe things be. I think therefore, that 
NI any fraud, colluſion, or voluntary 


conniving 


11 
be 


1485 
ETI 


: 
; 


1 
. 
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days, within twelve -c 
ter the delivery of the Writ, and 


of 


| pearance. 
be made in ſuch Cities 
(faith the Statute) not 


(Boroughs, or 
is 


leis thoſe in which the act of offence is ommit - 
ted. So that if the ſact. be not comanitted within 


A by the word ſ#ch, and therefore meaning duubt- 


for that the Proclamation, is to be made upon 9 
Market days in the place where, G. Now be- 
fides; other Places, even ſome Boroughs, ix. 
Towns ſending Bur geſſes to the Parliament, 
bare no Markets, and fo are no places within the 
A. Allo two Executors muſt require this 
Writ; thereſore where there is but one Execu- 
tor, no xeliet is given by this Law, ſor it is 
E V and therefore ſhall not 
xtended by equity beyond the words. Lat 
eee eee 
ſons of g groe, to the 
— Servants of ſuch, perſons, not to othet 
purloyning the Goods, But now who 
tall be Fd co bs a Good Degraemer - 
ing Lords, I will not much labour to decide; 
5 becauſe I have not heard nor read, 
to my. remembrance, of any Action brought 
eee 
aan al ag at aKnight, the low- 
4 or at à Gentleman, being a de- 
gee. a Worſhip, as ellewhere is ſhewed,. and 
any. lower. 
And the ſaid. Statute. ſeems in ſorne-fort-to 


impediment of the Execution of the Will, where- 
as if the Executons (hall anſwer and make good 
to Creditors and Legatees out of their own 
liate-and goods, for. theſe imbefilled, the: Exe- 


The _ 4. 


, © I 2 
. 3 2 


tly., che Execution of the Will be 


e recover recompenice in ſuch | Caſes, for chat Le- 
gacies are not to be recovered by Suit at the com- 
mon Law, I muſt leave to the Profeſſors of the 
Common or Civil Law to inſorm. But if the 

Executor be of ſecret aſſent to this imnbeſilment, 


covery-of the things, or the value of chem in 


J Ph 755 * e 
fort Pro ore palſidere. 
And if I any Cale wu clint by prevention 
from the Executor, before his knowledge (per- 
| haps) ofthe Tater) Da os, hb be 
| | fore his poſſibility repair to where 
= the Goods were, to put them in ſute cuſtody, 
. if, 1 lay, ſuch Actor krep theſe Goods from 
75 4 wit aps He COR eee 
- they+ ſhall farely fall upon himſelf, and make 
n 
Den en on. 


of cin ue rens f- b. 


But put we the cuſe (ſot thereunto ſhall be 
our next-ſtep) that Goods come fully into'Ex- 
 ecutors poſſeſſhon and hands, but be again 
| or gotten from them without any default in them 
ſhall they yet ſtand anſwerable out of their own 


o that che A e dee e ag 


whereof even the forbearance to ſue for the re- 


loft 


1 — wen ng 5 eo 8 8 
* 8 dale . 1. 


A ö EH ets ene ets an ee oa 


ns taken in Ex- 


ing 1 5 99 
G00 and impriſoned, "if ſuch be reſeued by 
Altea, 1 8 the Sheriff or Ooaler ſhall'not 33 As. 1. 
Aer out of his own. Goods for chm Debt; 18.8574 
otherwile, if it be done by Subjes,” A8 l 7 2% 27-247 
whom rertied is tobe bad by The cutter ln 
lier ahd (6 Thould 1 chink it to de a 
Ekecutots, viz. That if Enemies Landing (as 
hear the Ska. Cobalt thay eaſily and often happen) 
Thall take aaa Cattel or Goods from an Exe- 
eutor, hereby” he ſhall be excufed; coritratiwife 
den "if the ereption or Aireption be'by 
8, low art thereby actionabſe. Ano- 
15 Alec ſhall think may probably betaken | 


from the Rules of our Learning touching Bail. Pude 29 A7. 


ment. If. A. dellvet goods to B.to keep as his own, apy 


of nerally, viz. without any f undertak- 

ti by by B. 10 keep them fach Wa ect any Gs. TA 23517 

Mony or other valuable conſideration given for 

the 5 cuſtody: here, if B. be robbed of them, 

he ſhall not make"fatifacion to A. fot them : 

155 ſo if they be ftoll'n from's Servant or FaQ- ” 
Bat if they be taken away by a known 

Treat not felonibuſiy, Ge opinion hath 

been tllat the Keeper ſhall take Tecompence,be- 

cauſe he hath remedy for recompence, or ſatis- 

faction from the Treſpaſſer. | Yet of this latet 

I ſhould, doubt, becauſe 4. fiſt a well as 

B. niay have this Action for damages 

te Treſpafſer. Now an Executor is of the 

tature of ſuch an one, having the coſtody of 

inothet Man's Goods; "and I have feen in a 

Manuletipe « entite, the Writ of Treſpaſs by the 

©} Executor, Goods of the Teſtator in h afubis fat 

£ the cuſtody of the * to be "_ . of 
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him: . he ld reli 
be charged than B. to whom Goods were, as 


1 ecutor haply ſhall have no benefit nor advan- 

; tige by the Executorlhip , all the. Goods not 

dn perhaps, to pay Debts and ' Legacies, 

_ which is the ſtate we moſt think of, vir. where 

Goods want to pay Debts and Lega icies; for 

. the wellen ue mot 

be made, Yet a Servant or Factor, who, hath 

Wages for his Service, is not thereby made lia- 

ble to ſatisfie for things in his 7 5 ſtoll'n, 

| F particular cuſtody 

any compenſation. So of an Executor, if per- 

. * haps benefit might acaue to 2 4 nds 
 - eutorlhip, as haply the diſcharge 

owing by himſelf, c. Other 8. chere 9 


wherein the rug will ſtand more more 
_ — clearly diſcharged. As iſ the Teſtator Jeft a 
2:5 Leaſe for years, eſtate by Extent ,Ward(hip, or 
_ bother gi: whereto he hath but a defeaſible 
1 Title, and they be evicted after. his death: ſo 
i he left a Ship at the Sea with my Goods 


and Merchandiſes, which are drow in. the 
return, never arriving in ſafety: ſo 40 if he 
left a ſtock of Sheep tainted with the Rot,which 
dic ſhortly him: In none of thele three 
Caſes, doubtlels ſhall the 1oſs fall upon the Ex- 
ecutor. But to put « Caſe of more doubt :What 
if a Leaſe for years come to an Executor ſubject 

a Condition for payment of Rent,or a Sum 
in groſs, and the Executor fails in yment; whe- 
ther ſhall this Joſs fall upon the Xecutor to be 
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baue is ſaid, delivered to be kept. Fes cht Ex. 


made bn to Creditors 2 r out of his 


e Hlechtor. | | 115 


To this I muſt anſwer by this diſtinction, 
bir. If the Executor had * the profit För 
hs Land ſo long as to im with Mo- 
ny for this paptnent, brit fe bad other Goods 
of his Teſtator's in his hand to 3 the pay- 
ment, then it is his default that the Mony is ie 
paid, and he tnuſt bear the ſttrait thereof o Vet Quers, 
wiſe not for he is not und to mak * 
went "oil of his own : yet he is 4 
and ui Exconcr ho will ior 6 46, When | 
as he may repay and fatisfie hitoſelf 5 thepi 
ts chert Allr. Like Law, if the Executor 
ſuffer a Botid of a hu tes pound to be forfete - 
for not paying'of fity pptnd, having fufficiene 
in his hands: So alſo of a Recognizance Sta- 
tute or Judgment, defeaſanced upon noo of 
a leſs Sum. Yea, I leſs. doubt of all theſe Cafes, 
than of the Forfeiture of the Leaſe fot years: 
for haply the Executor. had time to + ſold 
the Leaſe, and made Mony theredf towards the 
Ak of Debts; the omiſſion and — 
whereof may be imputed unto him, as 
dae filly be orig rechingh & ve by the 
Law required from hitn,”* But, 5 
may excuſe himſelf that tie could not find 
Chapman ,who would 4055 to 00, he —— 
_ thereof, Hereunto yet x rely > . 
that it had been Tb 1.4211 1 
under the value, than to Hape loſt the whole 
Fw by expoſing or ng | wa = 
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| touching the validity of a 


vB? 45361 "FN 45 $Þ dea 1 ebe : 2 3 867 

16 N 75 rr Werne — 

on e "CH A p. XI. . bat. 1 81 
ebe ö b 


Haw. ps an 7 * 22 A 


th is Dr or liable 10 an . 


"Aving, cop wfidered what bines ſhall come 
to — and be Aſſets in their 
ands ſor che performance. of the Will; let us 
now conlider what the Executor is ane 
8 195 ſatisfie, or perform, and | whe 

where he is chargeable and where not; he 
ing admitted, 25 he 8 2 Vige ſufficient 
3 dere wich to perform. | 


s _ will conſider of theſe parts. 


1, by 'of Pele by Sp pecialty or 33 
. G — rs  Datics by * without 
6 ec * 
4 Deke witbout 2 Contraft or $ run. 
4 Covenant by Deed or Specialty. 


Ss, Wrongs done y the HOT, | 


＋ "Ouching Debts by Specialty, which are the 
1 wol uſual and common obligements, it 
will not be. impertinent to give a N ee 
Specialty, and t 
extent of it to Executors. The moſt doubt will 
ariſe upon Bills and ſuch Writings Obligatory 
made, not by Scriveners or Clerks, in common 
form, but by others otherwiſe, for haſte, or 


through ſimplicity, Thus, long fiace find 


a Ny made by A. to B. — abes 
TAHD. £1 unt 


„ 


3 


my 


an Exccutor, . 117 


that 1 have received of B. ten pound, wHIth'] 32 8.4.22. 15 
Fred, to pay, Oc. This being ſealed, and de. 


was held a good Obligation by as „% 


0 and Cate. So if the n 1 2 2 þ1 
ſhall pay to E. ten pound; whether worde, 12 "1 
or the fk as 0 or grant to pay, be in 1 Re 
the form of a Bill or Bond, or in an 83 — 
or Articles, it is a ſufficient ground for an AQ- = 

ion of Debt. Anq though it ſhould be 'mif- 19 NA. De. 
written, 7 in for Vigint, or fitten for fif- 166: 


teen; yet frall it 5 favourably conſtrued” and HA GN, . 


held good Specialty of Debt, as hath been re- . 7 8 
ſolved in thele 25 lle Caſes, and fo alſo not- iy 7 
withſtanding falſe Latine in the Obligatiori, or 25 H8:Dyer 


22, 


the plutal number for the ſingular number, or 28 38 
words of repo 175 or non-ſenſe ; yet if there & 22, 251 
be words whereby HEY that A. is a Debt. 2 H. 16. 
bo 6 10 — ay ſealed and — 79 | is odd 8.36. 22 LY 
_writ tory ; yea, thou h it want the 75-2 J 
words of wo ion, VIS. Is c ere, 4 5 1 i 
as the Lotd Dyer reports to habe been reſolved: | 
although the contrary were held in four ſeveral. : % io 
Kin $ times before, as our Books nem. end 
ow any ſuch Writing Obligatory doth de. 


termine or drown any Duty by Conttact, be- * | 


cauſe” Specialty is of a hi 5 Sons if 4. 
and B. do Bargain with C. to pay him a hum. 1 
dreck Pound for Corn, or other thing, and after 

C. take ſome ſuch 'Writing Obligatory as afore- 
ſaid of A. now by this is B. diſcharged of the 
Debt, becauſe he ſtood charged only bythe Con- 
ck which is extinguilhed by the faid 

As for the extent and operation of theſe 2 
aitiſts to and upon Executors, we muſt know * 10 
that an Executor doth ſo repreſent the'perfon'of b 


that "Teftator, and is ſo included in him as that 
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Ro IF 8 big 155 ind. 7h 
22. 32 xecutqrs 8 
10H. — — not 2 18 5 tho 
Aſſetr or L. Land deſcend u 5 
fai ny 9 8 aſe hy yy Stat, 
ald; 7A or thole 
ow fox to Debts and Darnages þ 255 
Teltator, a Ft 10 ee 
Recognizance, the . liableneſz ee 
hat clrar and conſpicuous. Let other inferiour 
L Seen Recard, may bly be, 1 
Iſſües forfeited, Fines impoſed by At 
of m. or at Aſſiſes, Quarter-Seffion 


x hich Execu ars ſtand cha ed Wach | 
AE 5 ir the ae were 1 - 115 


theſe, Audlitors are by 8 5 
ges of Record: but if the Accoun 12 
only before 9 gon to whom tf 

ore Kev Au 


tor. 2 


Lhe i 
$ before Aud tors, in Ji 
_ therefore the 7 1 or 2 * 
Teſtator might wage his les 
not in the former. A li 47 Ts 00 10 
And whereas exception was be mage of 
2 Hebt by Stature; Aere tant, it was by..realap 
that the Lord Broch tells, us, that if the Conu⸗ 
bor in that Caſe be rctumed dead, no remedy 
Br. appeareth-for the. Copyſee to have Execution 
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1 Executor. 
Lands, If this ſhould be thus, it Were ayery 1 
- miſchicoyous Cafe: for many bound in Statutes” = 
| have no-Lands,but Leaſes, and Goods of great 
value, and: if by: their death their Goods and N 
Chattels ſhould be ſet free from this Statute, | 
and the Creditor without remedy, the Law 
were deſective: and it were fo much the more A 
Grange in this Caſe, becauſe the Statutes of Bur- A g; 4 
nell and Alercatpribus feem to pitch principal- 
ly upon Goods, and to tend unto aſſurance be- 
tween Merchants, who uſually are not Landed 
Men. But that the Law doth give remedy in — 
ſuch Caſe, as well againſt the Goods as Lands 
ol the deceaſed Conuſor, appears by the Reſolu- 
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_ the La wir it he W e is no Wage 
ment of this Arrerage: but if, truſting to 
e power of an Executor and to the Pa of 
- Fully. Adminilired, he did not ſo. but disdur ed 
inrelpec} of te L6G the full value with. 
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e Teſtator 8 dend, before 
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ed for by 'Speciz 
alſo be Säit before. ] 
the Creditor by Speciatly, 55 migh 


: but this 


ihe get Jud gmedt beſore him, and ay 
bem 2415 both his 8 Salt and his Deb where- 

ing himſelf to = courſe of Diſtreſs, the 
La 5 7 *he hath Land at the fake for 


BY now the Executor pay 


it comimenced 1 ſee not hom the Creditors by 
cati fo.be prevented at leaſt without Judg- 


= be Ka for, the Rent, yea though ſuch a Judg- 
t he ha 
alt is not, 


| for Rent, but only'that he ſhall have a return ic 
de Pound of the Catcel Wiſtrained for the Rent, 


It is queſtionable" whether" the. payment cheicup- 
. 75 the Rent ſhall prevent the Judgments af f 


ber bad I th Shi * 1 


Arrera avi other Debts by. Specialty un- 
* ad what] if Suits WH preſently com · = 


he 
Wa 0 83 5 $f 
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5 help wr by 1 8 bis AQion | 


fk Reverlioner would. 
coal TH: , fince that way the'o- | 


his Debt, W e toons — 


h 
$ his Action or Avowey e firſt 2515 by 
_ Judginenr may firſt be hel ?-Surely aſter 


17 becauſe the Judgment in that 
he ſhall. recover the Sum due 


— 


2 


SBZ 88 


2D 


ne ere sR rA 


K ES 


i 


SADSL 


7 
N. 
2 


8. 


or 
not 


þ 


f 


— 
— 
- 
. 
— 
. N 


f 


1. 7 


not, 


1 


8 


. 


: 


1 


Fl 


= 
= — 
co 


T5 
15 


13% 


itting 


ive. | that point. 
[ ger 


mY in Clos. or de 20t 


chat without them there be 586 
for aarisfaQion of the bs Joo # ebe 


Ya 1 thi 
e 


OI Jadgment Jak for the 
e Security is giyen 3 
0 pores 4 Priſoner bail- .. 
ſort in cuſtody. Second- 
pt incident to.and deſcendible | 


1 


EE Lemme, 
| "of 


_ Govdsbf the 
levant and colichant upon 


|4tor,bur for that' he 
the Land 


"G68. if t had beth any Under Tenant's or 


3 
ttleſe impounded Ca Web be Gy in 
— Aa is. for chat white otherwiſe thi 
_ --— = Etedtor by Statute or Julgrment'fhbuld Tolt al 
. Debt, yet by this Relief done to 

” bith mal not the Leflot loſe his Rent, for that 


RR. ide the poitit of delay and ſtay for this Rent, 
3 e eh to y is the fe ea Of kalen 
their Houſholds and Fathilles, this fatthet is con- 


ing, perth 4525 bly racked and rented even 
=_— 85 8 4 as that the Executot hav- 
Ain his Teltator's Hock takten frotm it and him 
4 bf Exceution, will not ſtock it aby mort, and 
Ke Land ig te if the te ſhall loſe 
the benefit fortner diſtreſs, he ſhall be per- 


Aid if the cafe were of a Diſtteſs for Rent behind 
after the Teltators death, I &nttive, though 


nat be had fo the Exec, loſs up whoſe Goods 


25 either upon 
or upon"the ws 


Hera e eg bis Dit, bo 


for that they are Or were the 
thein 
malt 
affdnd dis Rent, ot Bie for HT" beth : 


"rl ttel they 199 have bein * 


= nme may ear N aſter diſtrain 'any Gbods ot 
= Gatte l ff at any time dur - 
72 | © the pie oh 6 of Leaſe, But here; be- 


- ſiderable, that pethips the Leaſe tray be near ex - 


_ hips without remiedy for his Arrefagts of Rent. 


not ſo  fiforig}y ſdr thoſt of the. reaſolts above 
ſald, that che 4 would be an one 48 in the 
offitr Cafe: : Tor though in this Caſe ſpe ſhall 


SES _ theLaw'caſts this Debt, thoit ee ths or | 
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de Aro before 
ſince the Teſtator's death the Executor will 
plead, that the Teſtator was indebted 1000 l. b 


2 than all his 
on. What if he 


Escbegaer: yet if cheſe 


_ juiltly to be had; theKi 
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cul tie upon eee the Rent, 
_ whereto err . ot the Leſſee and Te- 
nure of the Land bindeth 1 I think no adt 


te, Recognizancez or Judgment, which is 
Goods Many ac unto 3 it 
will be no good lea, but may be demutred up- 74, Bro. | 
plead ſo much Debt of Record F. 
to the Crown? Surely I doubt whether this Plea 
will be allowed in any other Court than in the 
Arrerages of Rent ſhall 
be levied upon the Land, fo as either the Exe. 
cutor muſt pay it, or loſe the Cattel Diſtrained 
by a Return leviſable,; and then ſhall not 
have ſufficient to fatisfie the Debt to the Crown 3 


I ſee not how he {hall well eſcape; when pur- 


to make up+this'Crown- 


ſued in the Exc 


debt out of his own Purſe, wlüch is hard; For 
_ this we. may pitch 


upon as a Maxim and Prin- 
ciple, That an Executor, where no detanie is 
in him, ſhall not be hound to pay more for his 
Teſtator than his Goods amount unt Again, 
it is a rule;that where nothi is to be had;vis. 
4 ET 
our Books tell us, the ve mult 
302 do wrong, Poteſtas gi jarir eſt, non So radi, 
| mjerie | 
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: Raul. On the other fide, it may be ſaſd:that 
if Land leaſed come to the King by Grant Out- 
N wry, or Otherwiſe, the Rent reſerved can · 


and paſſages, what caſes and 


pardon. Nenn 
Now let us conſider; uf 
miſes made by the Teſtator upon 


 recompence and ſatisfaction for not p 
0 62. 
Theſe thereſore are to come behind, and give 


- dr : 
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as injurie won ot Dei, [ed 


not be diſtrained ſor 5: and; thereſore it is not 
very untraſonable nor incongruent that the King's 
intereſt far his Debt ſhould; make the Diſtreſs 
of a Subject e e give place. This there- 


= 


un | 
for an Executor or Creditor to know what ways 
contingents be 
beaten paths, where our Books and Relations 


have held me forth no light expreſs or particu- 
hr; I have erred in mil-reſolving, or miſſing to 


” . 
- 


l oy o 


Conſi· | 
f, or making 


place unto all the former ; ſo as an Executor 


| Colib.g.f88. this way or for chele ſued may-plead Debts by 
b.Do&.8& Stud Specialty, Rent, Cc. amounting to the whole 


3. 


to other Men, ſatisfied before the Debtor's vo- 


43 * 
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* 


Ib. cap. 10 & Goods. And yet theſe Debts by Contract or 


Aſſumption expreſs are to be ſatisfied before Le- 


|  gaciesbe to be Had. Firſt. becauſe by the Com- 


mon Law of the Land thoſe are recoverable, and 
ſo are not Legacies. Next, becauſe, as our 
Books ſpeak, it concerns the Soul of the Te- 
ſtator to have es alienum, all Duties and Debts 


4 
i 7 


» 


os Ghia 


ties they are intitled. See 21 Ed. 4 21. and 
2 EA. A. 13. and 2 Hen. 6. 16. And note that 
E eee the Caſe, it is not of 
to lay or ſet in the Declaration that 
d ant ati Aſets to pay all Debts by 
Specialty, and this alſo; but if there want, the 
Defendant myſt” ; 
elſe it ſhall be 


that in his excuſe, 5 
that he hath og 


the Executor's own Aſſurnption to pay 

| ſtator's Debt: and yet, as the L. Coke conceives, 
and upon good reaſon, ee F the 
Executor fo promiſing 
in lis hands to pay this Debt promiſed, he 


ing Non Aſſumpfit, may give that in evi . 


for then A Cenndenndd eh: as alſo if there 


were no ſuch Debt due, ſince the Plaintiff could 


not have recovered if he had ſued, and fo his fbr- 


boarance 825 ſue Wis trac confideration. 
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- Of Devefatio or N ofing- 2 


"Hat which St, Paul of Diſpenſers Spiritual 
Cho are as it were the Executors of the 


- - doth ſay or enjoyn, viz. that they muſt be 
fend faithfol 3 the ſame is required of theſe 


and fol 


allo in an Action upon a Cafe ground 
ek 
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laſt will and Teſtament of our Saviour Cbriſt) 


les or inferiour Diſpenſers , 47 of 
Meng Wills; and hereof they are o be regardful, 


1 
umption e 0 be fatis- Co lo fo 
fied before the reaſonable part of the Wiſe or bers 
Children; to which by Cuſtom in ſome Coun- P 


. 


10 n 


| er e 


Bere e 


HH. 7. his time, there is an 

3 e the Oics an Executor tieth 
him. 1. Todo truly and thereto are they ſworn; 
ſaith this Bock. 2. To. be diligent v4. with 
_ ſedulity to attend the diſcharge of Fre 
'To 40 Ewa nor well can this later be wi 
P 


vereth in much part how and by what ways an 
Executor may I. 0. mil-ſpend his Teſlator's 


Goods, and conſequently incur a Devaſtation and 
Co e e But of that more 


hee: ful and ganiculmly by (ak. Aud hergianee 
> or De-. 


will conſider of theſe parts. 
r. What ſhall be aid to be a Wali 


*h and how many ways that may be done. 
* 2 Act be charged to yield 


3.Who 3 Who fall take the benefit ocadrantabe of it. - 
4. How far or in what meaſure the advantage: | 


ſhall be taken. 


5. What way or by what means ic ſhall be had, 


As to the firſt, this Waſting is done dive js 
s. - I, By the Executor his plain, palpal E 


direct giving ſelling, ſpending or conſum 
the Teſtators Goods after his own will; leav ing 


Debts-unpayed; 2. By paying whit is not t o be 
payed; which yet is to be underſtood where! there 


are Debts payable, Kandy mien By the Wa 
formerly ar vic. the not ot Po 


datna — 
2525 — 4 : 


of relations of eds pot 
Ai 


what is law ful or required by the 
Law. Now what is formerly ſaid of the right 
Method and Order of payment of Debts, diſoo - 


ing | 
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| as Exccmon, | 
*, ths t e payment. 
a ving, a thi 
al Por; ns unpayed. 13S 
ling Goods'of the Tefators at in under 
2 (be the A what wil it 
let him (ell for what he will) he muſt fland 
ed to the beſt and utmoſt value towards t 
Creditors. Vet if upon a — | 
gunſt the Teſtator or e Executor ie 


under · value, this is no Vaſtation of the Execu- 
tor, for this difference Hody chief Baron makes. 
But ſince an Executor may haply prevent this 
Act of the Sheriff, I pies the due Sum up» 


to the Conſcience of the Sheriff or Under-Sheriff 


charging of-any Debt or Duty pertaining to the 
Tettator, and that divers ways requiring heed- 
fulneſs As if an Executor upon a Bond of 
two hundred pounds forfeited for paymen 
100 J. 


Ute, Coſts,” or Damage, 


Actions, or upon record acknow 
much as the 


Mom: is more than is 


not ſatisfied: and fo doubtleſs is it, if he do but give 
up the Bond having no judgment upon it, 
he neither make Rel us, 


faction. But his verbal Agreement to require or 
ſue tor no more, or his giving a Note of receipt 


ro much ebe ee 


Sheriff {ell ſome of the Teſtators Goods at an 


on ſale of the Feſtator's Goods at the beſt va - 
lue or otherwiſe, he is to be blamed to leave it 


rather. 6. And laſtly,” this may be done to the 
Executor s ſmart by. undue, vi. not legal, dif- 


t of 
accept the Principal, or perhaps alſo ſome 
and give a Releaſe or 
Acquittal of the whole tre Bond, or of all 
ledge Satisfaction 

upon Judgment had; this is a Waſting of ſo 


and fo far his own Goods ſtand liable to Creditors . 


nor acknowledge Satis> 
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Executor 


110 l. 


bY" Gace lil the geſb in Lam trains dug and fas 


the o of Equity in way of Security to the Debtorgthay 
a he ſtall not be ſued for more, is 0 


in ble. So this ſets no more upon the Executor 


28 - lere than be received. But let him take heed 
Fab W except: be be ſure there be no o. 
Adminiſt. but | Nor only is there dan- 


of 1101 27 H. . but of Treſpaſs or 0. 
Lerne — Action alſo. I if one take a 


Goods ſrom the Teſtatot, or from his Executor; 
if the Executor make him a Releaſe, this is q 
Devaſtation, and makes his on Goods liable 
ELN 
28 Rulje exe the Re 
of an Infant Executor, to one who had taken 
and committed to his uſe Jewels and Goods of 
the Teſtator, being pleaded, the Releaſe was there- 
fore held void in reſpect of Nonage 3 for that i 
it ſhould have ſtood good, it had amounted to 
4 Devaſtauit, and — the Executor's own 
Goods liable; which, his Infancy conſidered, 
| had been had. Another way of diſcharging, 
dangerous to Executors is, ſubmitting matten 
olf Debt or Duty, or Goods taken 2 
way, to Arbitrement. For if by the award of 
the Arbitrators the Debtors or Wrong doers br 
9 Acquitted without making ful 
. recompence, "the el the vague jril (as to o- 
| ther Creditors) fie upon the Executoi's Skirts ; 
| becauſe it was their voluntary act thus to ſub- 
mit it to Arbitrators. Thus may Executor 
full under not I. no ole Waking 
or unſaithful -miſcarriage, w — eu 


to be pitied) but , may 68h 
Nay, I may ſay nul, chat! — 


det fin. 


It 
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by Contract payable before 
La hath preſcribed no time for their claim and 


the $. his time, Sir Edmund 


without 
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bs very hard for Executors in ſome caſes to 


ments and R 


Merchant and Statutes-Staple may be and ſiand 
effectual againſt Executors, though 


within three months, But where Statutes or 
Recognizances lie for x ce of Covenants 
upon Sale or Leaſe of Lands, Marriage Agrec- 
ments, or otherwiſe; how hard is it for Exe- 


ecutors to know whether any Covenant he bro- 
ken or not? How hard to be ſure they find out 


all Bonds, Bills, Covenants and Articles in writ- 


ing, made and kept by others, whereby any 


Mony is due and payable before Debts by Con- 
tract or Legacies, as alſo all Promiſes or Debts 
Legacics ? For- the 


demand: and whether ſome ſuch thing or mean 


of publication were not fit to be enacted, let the 
judicious conſider. To attain to this knowledge 


of the Teſtator's Debts, 1 remember that it is 
by the Lord Brook reported, that in King Hen. 
Knightly being 
Executor to Sir William Spencer, made Procla- 
mation in certain Market- Towns, that the 
Creditors ſhould come by a certain day, and 


claim and prove their Debts 3 but he for this was 


committed to the Fleet, and fined, For that 
none may make Proclamation, faith the Book , 
Warrant or Authority from the King, 


Mayors and fach like Governours of 


— 
* 


fafely 7 for belides that, to find out all Judg- 
ecognizances by or againſt their Te · 
ſtators is of ſome difficulty more than for Sta- 
tutes, whereof by ſearch in an Office deſcry marx 
be had; yet with this difference, that Statutes- | 


| not inrolled; 
albeic againſt Purchaſers of the Conuſors Land 
they by not of force, if neglect be of Inrolment 


M Towns, 


161. 
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Tons, Pririledge or Cunem may {o 

do. But whe by Ee are only where there 

| \i nx affine ofthe Tefttor's Goods and Che | 

| tels to fatisfie both Debts and For 
where there is fo, che Exeeutor is not in any 
. a - This deſery of Danger 

may breed Caution; and Qui riment coven & 

80 the bel we hall have in conſiders 
tion two ſorts of „ videlicet, 1. his Ex- 
ecutors, there being many times divers Execu- 

tors, and the Waſte or Devaſtation done but by 

one; 2. the Executor's own Heirs; Exccutors 

and Adminiftrator, viz. whether, he dying,this 

A ſnall fix upon them like charge and burthen 

for ſatisfaction, N have lien 

n | 

his Companions though all toge- 

G . net the mil dot 

Lib. Eures fil. of one ſhall not charge the reſi, nor make their 

Adv. Nr. Goods liable to recompence : as both appears by 

Ss che Book of Entries, and was alfo held in the 

; 4 EL.Dy.2.19.a time of Henry the ſeventh, Anno 12. of his 

the Writ ſoif- Reign, Yea of the were the 
5 — twice in the late time, viz. firſt in a 

— * Caſe between Waker and Surton, on te | 

P.4 HB. r. mon Pleas , and ſhorty afer inthe Kings Bench, 
303. Tr. 34 El. in a Cale between Hankeford and ord; 


e Els. though theſe rwo Gaſes RE rint. 


And ſurely this ſtands with Rules of Reafon or 
Juſtice, 5 each ſhould bear his own burthen. 
If it were otherwife, many would decline and 
abandon Execat , as very dangerous to 
the moſt honeſt and ;rhful, in cafe they were 


WELD TIE Ss Fo. 
As 
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8 2 Executor. 

A As for the Executors or Adminiſtrators of the 
walting Executor dying before he have born 
the burthen of his mi. doing, I have ſound con · 
 trary opinions, even in the late Queens time. 
For firſt, in the Exc 

be as a Treſpaſs dying with the perſon, as com- 
ing within the Rule, Actfio perſonalis moritur 
cum perſons. But in the ſaid caſe of Malter 
and Sarton 


- contrary opinion, wiz. that this was not eſcap 


it was conceived to 


the Court of Comm Pleas was of Mch.31 C- 1 


Elix. 


ed by the death of this Miſdoer; but the Law 7 -34 K. 


would purſue his Executors or Adminiftrators, 
and lay.upon their backs the burthen of Recom- 
pence or Satisfaction; for that the Teftator or 
Inteſta te 
be Debtor in the firſt Teftator's ttead, and there - 
fore they who repteſent his perſon muſt with his 
Goods make amends and ſupply. And this la- 
ter opinion was ſomething in time after the for- 


mer. Alſo between thele two times was there 


an Opinion in the ſaid Court of Common Pleas 
agreeing in part with this later: For there a 
Judgment being had againſt an Executor, and 
the Sheriff upon the Fieri facias returning that 


doing this wrong had made himſelf to 


' 


Tr.24. Eliz. 


Mich. 
Elin. 
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there were no Goods of the Teſtator in the Ex- 
ecutor's hands, and then this Executor dying, a 


Sei e facias upon à ſuggeſtion of Devaſtation 
by the faid Executor deceaſed was awarded a- 


bate, and ſhew of a Precedent leſt, 

by M. Jennour in Hing Hen. 8. his time. And 
it was then faid to have been clear, that if a 
Devaſtation had been returned in the life time 
of the {aid waſiful Executor, his Executor then 
ſhould have been charged. All the doubt was, 
for that here that was not done in his life - timez 


gainſt his Executor, and that - pdf de- 
reported 


M 2 yet - 


have the ad- by Contract, leaving nothing for 


; 164 | The Office of 
| yet at laſt affirmatively (as above is ſhewed) the 
Reſolution was. F 
Touching the third Point, wiz. To whom 
the advantage of Waſting ſhall accrue, or who 
by reaſon thereof ſhall charge this waſting Exe- 
ecutor: Put we the caſe the Teſtator ſtood in- 
debted to A. by Statute, and to B. C. and D.by 

FPpecialty not of Record, as Bond, Bill, &+. 

and the Executor having no more in Aſſets than 

only an hundred pound, and this all being due 
to D. he payeth him the whole hundred pound, 
not having any thing left to ſatisfie any of the 
reſt of the Creditors: hereby is done to 
none but A. who was a Creditor by Statute, 
and therefore he only ſhall make this Executor 
to pay the like fum out of his own Goods, ſince 
as to him only this is a Devaſtation, or that it 
was at his Election to pay off the other Credi- 
tors, e _ 2 no 2 being commen- 

by any of them, conſequently no wro 

3 to B. nor C. And if no ſach Debt had 
been by Statute, but all had been Creditors by 

| Specialty, and A. only had ' commenced Suit, 
| and that known'to the Executor; now if after 

x pon guy he payed all to D. he ſtands only as to A. liable in 

| pleadel toone, his own Goods, and not to B. nor C. But if 

vel aliter, he the Executor had only paid a Lege or Debt 
oy tisfaction of 

| vantage of this the Debts by Specialty, then had he ſtood e- 


; — 9 qually liable to each of the other Creditors. Ca- 
whole Sum piat qui capere poteſt. viz. He who firſt could 
weſted, Que. recover, or by the voluntary act of the Execu- 
on > 8 tor could obtain payment, muſt be preferred, if 
free himſelk the ſum would reach no farther. For it ſhall by 
 sgainſt ano- this miſpayment , or miſconverſion, ſtand with 
ther. the Executor as if he had not payed it nor de- 


parted 


is 


an Executor. -- we 
from it at all upon the matter: and there- | 
fore I doubt not but it is free for him to give 
the advantage of this his Error to which Credi- 
tor by Specialty he will, ſo as he ſhall ſtand free 
from all the reſt, no ſurpluſage remaining, nor 
any Creditor of Record being. For it there be 
any Debt upon Record, the Executor ſued by a 
Creditor upon Bond may, notwithſtanding this 
his Waſting, plead in bar of this Suit, that there | 
is ſuch a Record of a Debt not ſatisfied, and that | 
he hath no more than that Debt amounts unto, 
and fo admit ſo much ſtill in his hands as hehath | 
miſ-adminiſtred, though in kind it be not in his 
hand, but miſ-ſpent,or unduly payed, as aforeſaid. 
And what is before ſhewed of the Statutes prece- 
dency before Bonds, in taking the advantage a- 
gainſt an Exec. for devaſting or waſting, the ſame 
is to be underſtood of precedency of Judgments be- 
fore Statutes,and Debts to the King betore Judg- 
ments, Oc. a | 
As Touching the fourth Point, viz. How far 
the Executor thus waſting ſhall incur damage or 
make his own Goods liable; Doubtleſs, no far- 
ther than the value of Teſtator's Goods waſted + 
or miſ-· adminiſtred. Therefore if one have ad- 
vantage thereof to the full ſum, no other after ſhall 
for he is no farther a Treſpaſſer or Wrong-doer 
nor is the Teſtator's Eſtate any farther or deeplier 
damnified. And as damages for Treſpaſs are to be 
proportioned to the value of the Wrong done 
and loſs ſaftained 3 fo alſo in this caſe the Exe- 
cutor by his miſdoing doth not draw upon 
himſelf his Teſtator's whole Debts, but ſo much 
only as the Goods amounted to which he did 
miſ· admiſter, and which ſhould have gone tothe 
| payment of che J e Debt , if he nt 
3 | 0 
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| t miſguided himſelf in the office of Excentor. 
ſhipzwhich default he muſt repair 
| „ this proportion ſeems to me proved 
41 E.3.31. Ciſe in K.Edw. 3. here the value or quantity is 
ſound, eſpecially of the Goods adminiſtred wrong- | 
tully, though there by a wrongful perſon: and in 
Sutton's Caſe it was ex preſly | held, that each Ex- 
6: |  erutorſhould anſwer for ſo much as he waſted, 
Now for the fifth and laſt Point, viz. How 
and in what manner Relief (hall be had upon 
this point of Waſting, for him to whom it per- 
_ tains: Firſt, this is to be obſerved, That in caſe 
where the Verdict paſſeth directly againſt the 
Plaimiff, no Devaſtation can come in queſtion , 
for that no Judgment being for the Plaintiff,no 
V Writef Execution can iffue 3 and therefore, if 
upon the iſſue of fully adminiſtred it ſhall ap- 
pear that there hath been a Devaſtation, which 
cauſeth Ats to fail, then muſt the Jury find that 
the Defendant hath. Aſſſett, and not find a De- 
vaſtation, as was reſolved in the Kinp"s Bench in 
the late Queens time between Hankeford and 
Metford : for there the Jury finding a Devaſta- 
Paſ.36 El. 26 tion, vis. a Surrender of a Leaſe for years 
Reg: 4" by the Teltator, it was held void and nu- 
gatory, and was not regarded by the Court , 
which faid that muſt come in by the Sheriffs Re 
turn, vis, upon the Freri facias. Thus Aſſet: 
being found in the Execator's hands, Judgment 
is given for the Plaintiff to recover his Debt.and 
to have it levied of theſe 4fſers : nor is this find: 
ing of them by a Jury azainft truth, thou 
_ they be wafied, abs it en be had in kin 
for the Executor hith them in right, ſince he 
hach not rightfully parted from them; according | 
to the Rees Pro e, babetur qui dolo (or | 
192 15 
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niaria) defiit poſſidere. As in the Caſe firſt put, 
a — 2 l 8 
of a Judgment for the Plaintiff; fo allo where 
the Jadgment it ſelf extendeth to the Executor's | 
own Goods by reaſon of ſome falſe Plea, where- 
of we ſhall after conſider : for ſince that the 
conſequence and effect of a Vaſtation is but to 
make the Executor's own proper Goods liable 
to the Debt of the Creditor , this is altogether 
needleſs where the Judgment it ſelf hath laid 
hold on his Goods. But now in caſe where the 
Judgment extends only to the Teſtator's Goods 
in the Executor's hands, let us find the way to 
relieve the Creditor, in caſe the Teſtator's Goods 
be waſted by miſ-adminiſtring or otherwiſe; for 
hereabout the right way hath often been miſſed 
and again eafily may be. In the later end of 
the late Qu. time, this courſe was taken, viz 
The Sheriff returning generally, that the Ex- 5 
ecutor had no Goods, a Surmiſe was en: 65 Paris 
tred, that the Executor had converted to his own A. 1 
uſe the Teſtators Goods, whereupon a Writ © 
was awarded to the Sheriff to enquire thereof 
by Jury or Enqueſt, which he did, and r 
that it was found that the Executor had waſt 
the Goods 3 and thereupon a Scire facias was 
awarded againſt the Executor, to ſhew cauſe 
why Execution ſhould not be of his own Goods; 
and upoti two Nzhzls returned, Execution was ſo 
awarded : but a Writ of Error was hereupon 
brought, And although it were ſaid, for de- 
fence of that courſe, that it was uſual in the 
Common Pleas, and more favourable than the 
other courſe, where the Sheriff only returneth 
the Waſting, or is ſole Judge thereof, whereas 
hers it was found by an Inqueſt of Jurors, and 
ke M 4 there 
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- thereupon a Sein re l ; get did the 


Court reſolye the contrary, and reverle this Exe- 


cution as erroneous ; for-it was ſaid, that upon 
the Sheriffs return of Nul/s Bona, viz. that 
there were no Goods ofthe Teſtator tobe found, 


willing g the Sheriff to levy 9 4 ſum recovered ei- 
See Poe, ther of the Goods of the Teſtator, or if it could 
11 H. 16.36. appear that the Executor had waſted the Teſta- 
upon ſurmiſe tor s, then to levy it of his own Goods. And 
n+ be 5 . this way, as was ſaid, the Executor hath good 
riss may if- remedy by Action againli the Sheriff, if with- 
ſue againſt his out juſt cauſe he levy it of his Goods; but the 
Goods only if other way, vis. when Inqueſt is thereupon ta- 
fo, Or. dur. fol „ ken, the remedy fails, ſince neither the Sheriff 
| FI. doing according to the Inqueſt can be puniſhed, 

| nor the Jurors finding falſly are ſubject to any 
Attaint, it being no Verdict upon Iſſue AY 


but an Inqueſt of Office, which excludeth alſo 


| 8 


all challenge of Jurors. And whereas that Bock 


mentions the Sheriffs ſubjection to Action only 
in caſe of his miſ. ſeaſance or doing wrong; 1 
conceive that he is likewiſe ſuable for omiſſion 
or non · fraſance in this © viz. lor not levying 
the Debt upon the Executor's own Goods, where 
proof is made of his Waſting. And where the 
Book mentions this Ficri 6 55 to be in this 
manner upon the Sheriffs return in a Scire faci- 
45, doubtleſs the Book therein is miſprinte and 


ſhould be a Fieri facias for i in a Scire 4 


tias the Sheriff can return nothing but 
that he warned the party, or that he hath 
nothing whereby he may be warned. This then 
js the courle there preſcribed, that firſt a gene- 
tal Fieri facias go out, and that thereupon the 

return 8 chat the Defendant hath 
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the Plaintiff ſhould have a pecial Writ of Fi. fac. | 
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Goods of the Teſtator's and that thereupon: 

"he fad ſpecial Writ is to iſſue. Yet in the be- 
 ginning of the late Queen's time, the Verdict 
paſſing or the Plaintiff upon the Iſſue of fully 
adminiſtred, the Sheriff was not permitted to Hb 
make ſuch a general Return of no Goods to be Wau 4 
found of the Teſtator's, but was enforced by the Chicheſters 
Court upon good adviſement either to levy the Caſe. 
Debt, or to return a Devaſtavit : and ſo it was 
done at laſt by the Sheriffs of London, much a- 
gainſt their minds , and thereupon went out a 
Writ to levy the Debt of the Executor's own' 
Goods, firſt in London, and after in Devonſhire, 
upon a Teſtatum that the Executor had Goods 
there. And it was there ſaid, that if no Goods : 
could be there found, then the Plaintiff might have 11H.6.f.28.28 
a Capias to take the Executor's Body inExecuti- H. 8. Dy. 3. Yea 
on or an Elegit for the Moyety of his Lands, But Co- li 6.47 
certainly I cannot find (except with a difference) amv in Fe- 
how this courſe of enforcing the Sheriff to do one eſe 3 
of theſe two can be juſt ; as neither could Juſtice deer be 
Fulthorp in the time of K. Hen. the fixth approve found by the 
it. Fot a Jury of one County, may find Aſſets in Jury where 
another County, as was reſolved in the time of K. 1 
Henry. the 8th, which, yet was underſtood of For thepl may 
Goods moveable, not of Lands. This then thus be- if he will ſug- 
ing, if a Jury of Kent find Aſſets which be in geſt the being 
Lond. or Eſſex, how can the Sheriff of Rent, where 2 28 
the Action was laid, levy the Debt recovered by ty, 2 this is 
or out of theſe Goods? or, ſince he cannot, why uſually done 
ſhould he be compelled to make a falſe return of See ib. iner. 1 
Waſting, when the Goods remain un · ſpent and Oy ov yg 
unwaſted in another County? Why rather ſhould falſe Return 
he not be ſuffered to return according to truth, of Devaſtar. 
that there is nothing within his County or Baili- ci cr. ſui 
ek whereof the Debt may be levied.lince gven sls. 
3” n * % . his 
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his Oath tieth him to make a true Return? Noe 
is this contrary to the Verdict, finding Aſers gen. 
crallyzand this fo returned upon a Teſfatum, the 
Proceſs may be directed into the right County. But 

in the ſaid Caſe it was replied to che Plea of 

- fully adminiſtred, that there were Aſſets in Eſſex, 

. the Action being laid in Afddleſex, and yet,as 
tit ſeems by the Book, the Trial was to be by 
a Jury of Middleſex, which, faith the Book, 
may find the Aſſets in Eſſex : but there the 

' Plea was demurted upon, and held a good 
Plea 3 which proves, that although the tranſi» 
 torineſs of the Aſſers make them ſubject to the 
notice of a Foreign Jury, yet is it not like an 
act tranſitory, and not local, for that muſt be 
pPleaded to be done in the place where the Act 
z, jon is laid, though in truth not fo. But hat 
2 D577. ue been joyned upon the point, methinks it 
Becauſe local ſhould be tried in Eſſex, where the Aſſets be 

& fixed,other- laid the rather for that perhaps they may be 

| 8 real Chattels, viz. Lands Leaſed to the Teſtz 
Te s. bor, or other Lands of him appointed to be ſold 
' 41-22 E49 C for payment of Debts,which, as heretofore hath 
2 Na.Bro. Att. been held, a Jury of another County cannot 

| e ve find. Beſides, although ſuch a Foreign Jury 
BO eit PAK may find other moveable 4ſſers.yet is it at thelr 

*# Seaccar, Election, they are not thereto compellable, as 
ie elſewhere is holden. Here then may be the dif- 
ference,vit. That if the Aſſets be found to be in 

the County where the Trial is, there the She- 

riffof that County cannot return Nulla Bons, 

without adding that the Executor had waſted: 

but if there be no Verdict at all touching Aſſen, 

Judgment paſſing againſt the Executor upon 3 

Demurrer, Conſeſſion, Nihil dicit, or the like; 

there may the Sheriff make ſuch a * 

8 | Nulis 
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on Sai. feci returned, and Default made, Exe- 3 


| 


an Executor. 171 
Nulla bona Teftatoris, without returning any So if the Pro- 


Devaſtation : and fo alſo where the Verdict ei- ceſs for Execu- 
ther findeth | Aſers generally , not finding in 7107.89 Coon 
what place they be; or expreſly findeth them to ty than where 
be in another County, as a little before we found he Vols | 
in found as the 
— . 
37 


In King Henry the Eighth his time, as a lit- E. 28 8. Dj. 


tle after the faid Chicheſter is by the L. Dyer re- zo. b. 

ported, the Sheriff returning upon the Fieri Fa- Paſ.4 H.8. Ret. 
tian, that the Executors had no goods of the 378.“ E. Dyer 
Teſtator's, did add in the ſame return, that one But; 8.6.14. 
of the two Executors had waſted, and thereupon without any 


a Sci. fac, was awarded againſt him; and up- S. Teupon the 


gainſt his 


warded by the 


3 Judgment, which I think would not 36 65 and 


* Demurrer, or Non ſum informatus , ot 
rial upon Non eſt fattum to the Bond, Ora 
Releate to the Teſtator, or the like. Now be- 
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broad difference: for there the Defendant being 
convinced by Verdict to have Aſſets, which if 
they continue not in his hands in kind, muſt be 
naſwered out of his own Goods as waſted, there- 
fore the Fieri fac. to levy the Debt of the Te. 
| ſator's Goods if any found, or in default there- 
of out of his own Goods, is very agreeable and 
| purſuant ; but in none of the other Cafes is there 
an ſuch Trial — conviction of 5 1 
colsfzr. having Aſets, ſo as it reſts æque dubium whe- 
Lache i ther they have Aſſets or not: and therefore it 
Rot. 2. 4. Co. li. may ſeem ſomewhat hard and harſh to ſend out 


ins. 266. b. A (ich a Writ in that Caſe 3-and ſo ſhould I have 


Bebe pile, thought, if I had only ſeen the Report of Per- 
dent was tifer's Caſe. But looking into the Record, and 
Pleaded : Pl. finding the Condemnation there to be by Nihil 
replied Nulrie! dicit in effect, I cannot uphold any diſſinction 
fend. weuld of courſe in reſpect c? the laid difference of Caſes, 
not maintain Nor indeed doth that courſe directed preſume 
his Plea. deo that the Executor either hath Aſſets, or hath 
i 22 g waſted them, but commands that if Aſſets, 8c, 
| Þ ſo rccurn then the levying ſhall be one way 3 if Waſting, 
7 do no. ö then another way : ſoit neither, Nibil fiend. 
ug, n ; 15 
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CHAP. XIV. 


- Of an Executor'of bis own wrong, 


O begin with ſome definition or deſcripti- 

on of this Man; He is ſuch as takes upon 
him the Office of an Executor by intruſion, not 
being ſq conſtituted by the Teſtator or de- 

| ceaſed, nor for want of ſuch Conſtitution ſub- 
ſtituted by the Ordinary to adminiſter, . Touch- 
* ing 


* 


a Executor. 


ing whom we will conſider in theſe parte, and 


with this method, viz. 


173 


1. What acts or intermedlings of ſuch an one, 


not being Executor nor Adminiſtrator by right, 


ſhall make him to become an Executor by wrong. 


Vide five more, per Stat. 43 El. cap. &. 
2. In what manner and by what name ſuch 


ſhall be ſued, eſpecially when another than he is 


Executor or Adminiſtrator, or himſelf after ſuch 
act becomes Adminiſtrator. arr 

3. How far he becomes liable to Creditors , 
and how, and to whom. | 1 

4. What acts done by him ſhall ſtand firm as 
if he had been an Executor by right. 

5. See a late Stat. 43 El. cap. 8. hereabout. 

As to the firft, it was in the time of Queen 
Mary doubted, and not reſolved , whether the 
only ſeiſing and taking into one's hands the 
Goods of the deceaſed did make one Executor 
of his own wrong, without any farther act. And 


1 Point 1 & 2 
P. MDy. 


103. b. ne 


. . 8 


in the beginning of the late Queen's time the L. 


Dyer ſaid, that the poſfeſſion and occupation of, 


1 EI Dy. 166 


or medling with the Goods is that which gives & 167. So alſo 
notice to Creditors whom they are to ſue as Bells 50 E 5.9. 


Executor. But doubtleſs Creditors muſt look 


farther before Suit; for elſe can they not know + 


whether he ſo intermedling be Executor or Ad- 
miniſtrator; nor conſequently how to found 
their Suit rightly and ſafely for good ſucceſs ; 
ſince a Suit againſt an Executor as Adminiſtra- 
tor, or againſt an Adminiſtator as Executor, will 
prove ruinous.and fall to the ground. Yea where. 
an Adminiſtrator ſued as Executor did not plead 


that Adminiſtration was committed unto him 


but generally denied that he was Executor, or 


- 


adminiſtred as Executor 3 the Lord Dyer held 


that 


” 
WY 

— — —— — - 
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| where hecon- Adminiſtring in other manner is diſſonant, ang 
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13& 1 that ĩt muſt be found ſor him, RS 
Dy. 395,306. 3 ful; but the clear and ſaſe way had been to 
16 A . have pleaded the Adminiſtration, Cc. And in 
2 the former Caſe the Lord Dyer faid, that one in 
1 only about the REN and laying 

out Mony, er an Overſeer or 

or he who hath Letters of the Ordinary 4d cu. 
ligend. viz, to get and keep the Goods in ſaſe- 
, and he who intermedleth by virtue of. a 
Wil truly made, but controlled by a later Wil 
after found and proved, may free himſelf from 
being an Executor of his own wrong, by ſpeci 


Al pleading bow or in what right he intermed. / 


led, and traverſing his Adminiſtring in other 
manner: and that this Travesſe need not, nay 

may not be, was held in Sins of Rive He 
AG 7; 100 7 for that ſuch acts amount not to any 

2 2 55 Jo Adminiſtring at all; and where no Adminiſt- 
"= 7; a ing at all is confeſſed, ſuch a Traverſe of not 


felled abour not legal, 5 let us look back upon. thele ſe. 
F 2 24 A ter 1 veral points exempted by the Lol I Dyer, and 
ee 1. we ſhall fee ſome cautions nec | 
yer 1 5 and K ſale entertainment. Firſt , 

cli he touching int of Burying the Dead, it — 

oy be kgs: Fs pu be with ſome expence of the 
D 1cceaſed's Goods, and ſo it is, expreſſed In th 
2 H6ar, ſaid Book of Hen. the 6 his time: elſe for a Man 
out of Charity to lay out of his own Mony(not 
intermedling with the Goods of che deceaſed) 

to bury a Frieadjth little colour to involvehim 


ſo doing in an Executorſhip. by wrong. Tx 


king the Caſe then, that ſach perſon lays out or 
expends, of the deceaſed's Goods or Mony up- 
on 15 Funeral, heed muſt be taken touching 


the mealuregand proportion e Though 


T = 3-8 F..7 3 $-YT d A c eT 


| ny, 
r. hae wo Satableneſ$ to his 
ality muſt be the bounds, And herein to 
Nd) be this later muſt either be ucter-. 


ed Lands of good ern Ser 
ent to pay his Debts, ſhould have an hundred 
pounds or more of that which ſhould fatishe 
Creditors, ſpent in 1 interring of him 
— e e. reputation? Nex: Over- 
excuſed for ſeeking to preſerve 

= ad ley the Terk Gon not in caſe they 

ipoſe thereof. So alſo for him who 
ig eas 4 by the Ordinary to collect, for if 
he {ell or diſpoſe of any ON Goods other- 
wiſe ſubject to him an Exe. 
cutor by wrong; as th "reſolved in the late z % z 22. 5. 
Queen's time, notwithſtanding that by the Or- & 9 E 
dinary s Letters he was exprefl 22 — 717 256. 
ranted fo to do for it was 00 the Ordinary Gd ended 
himfelf could not ſo do. As for him who ad- pleaded not 5 
miniſtred hy virtue of a Will after diſproved, or the ſpzcial 
controlled by a later, he maſt not doubtleſs ſtand matter. 
free for the oods before adminiſtred, bat either 
as rightful. or 15 | Executor ſtand liable to 
the Ureditors. Nox doth every ſuch intermed =» 
ling by one out of all thefe excafes and evafions 1 & 2 Pc 
as Noa be an Adminiſtration, make one an 44 15 * 
Executor by wrong. If one do but take an , 
Horſe of the deceaſed, and tie him in his Houſe 


or Stable, this makes him not an Executor, 


fich Paton Juſtice, or like act or tntermed!- 
Ings; as he that deliyers to the Wife of wort 


1 8 — 
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$3 8643.1 caſed her Apparel, at leaſt if it be no more 
Dy.166, = than is convenient to her degree, But if ſhe 
ELL take, or another deliver more than ſuch to her, 
— 0m ſhe or he becomes an Executor by wrong, But 
' fachat as now let us come to à difference, where there is 
pulls the Fre- à rightful Executor, and a Will by him proved, 
pur on.or, Ot Adminiſtration; committed ; for there ch 
— — ' light Acts or int ings ſhall not make one 
an Executor an Executor by wrong, as where there is no o- 
by wrong. ther of right to be ſued. As if one take Goods 
- wrongfully from ſuch a right. Executor, this 

% {Fong he convert them to his own uſe) makes 

| him not an Executor by wrong, but a Treſpaſ- 

fer to the rightful Executor or Adminiſtrator, 

who even for theſe Goods, once Aſſete in hi 

hands, ſtands liable to Suits of Creditors, they 

being neither lawfully evicted nor rightly adm 
a: aliened by niſtred : but in caſe « Cty #7 dic > Saco 
Fad pe wie, at that time, or no Will . Adminiſtra- 
| er che Execu- don committed ; then ſuch taking of the de- 
dots death is ceaſed*s Goods into a ſtrange hand had made 
| 5 nee F e . And thus was the 
x erence lately reſolv 25 is reported the 
pound A Coke in the Caſe between Real Ge 


4.72.4. 
Tr 2 Ja in com. in the Common Pleas: 


B.Co-lb.6.53 Yet this farther difference was there hed, 
% du. That although there be an Executor or 
| Adminiſtrator by right, yet if a Stranger take 

upon him to receive Debts and make - Acquit- 

 tances, or to pay Debts, claiming to be an Ex 

ccutor, he is ſuable as an Executor by this AG: 

and fo allo in the late Q.time was held by 6 Juſt 

1 £be.D.160.b ; e HI ned making Ac- 

| |  quittances 3 but the Book mentions not whether 
| any other Executor then were; or not, But in 

7 Hs .20. the point of bare payment of Debts, Frowick 


Tf the got 


20 Pry a mw . . 


make | 


82 


a Exgcutor. 


males another difference, wiz, If a Stranger do 
with his own Mony pay the Uebts of a riend' 
 deteaſed, and not with the Debtor's 3 this is but 
an a of Charity, and makes: him not an Exe» 
cutot by wrong: other wiſe, if with the Debtot's 


Mony. Yet to this another difference mult be 


added, viz. That if he thus paying with his 


own Mony, have taken into his own hands 


Goods of the Deceaſed; then is his Payment 


preſumed as by or out of the value of 


Goods, and ſo makes him an Executor by 


wrong.  Cortrarily, "if he have no ſuch Goods 


in his hands. And in the point of intermed- 


ling with and diſpofing of the Teſtator's Goods, 
where another Executor is, this farther diffe- 
rence is to be added or underſtood, vi. That 


where the Goods fo taken never came actually 
to the Executor's hands, but were in a remote 


place, there this Taker becomes Executor. For 


as it were miſchievous to the Executor, if he 
ſhould by a Poſſeſſion in Law caſt upon him, 


ſtand chargeable with theſe Goods in remote 


places putloyned, as. Aſſets in his hands; ſo 
were it as "miſchievous to Creditors, if neither 


Executor by right, nor this Stranger as an Exe- 


cutor. by wrong, ſhould ſtand liable to Creditors 


for them. It is true, that the right Executor 


may ſue and recover Damages for them, and 


that ſo recovered ſhall be Aſſets ; but the Credi- 


tor hath no mean at the Common Law to en- 


force him to ſue, and perhaps it may be a cold 
Suit. And with theſe Additions I think that 


late reſolved Difference may ſtand firm und 


ſound. Vet in former times, without ſuch dif- 


Execu- 


ference, the taking only and poſſeſſion of the 
Goods of the l held to create an 


1. Office of | 
wrong, = Both p aid in the | 
Eliperd the and eſpeci· 
Aal if che N Pro- 
. 154. of the right 7 as Juſtice Fenner in 
Ele de Wend id, rok mis 

"Bir ef i here 


2 5 Air 


2 Point. ag the Fur hoint, - Vita Tn what 
manner he Sale ſhall be againſt ſuch: Firſt, 
E . 
| by name right Exe- 
31& 325. cutor, but to be ſued generally by the name of 
5 . Executor of the laſt Will and Teſtament of the 
Vefunct; and then if he will deny himſelf fo to 
be, he muſt plead that he neither is Executor, 
not hach adminiſtred as Executos. Then, the 
intr a1, Phintif muſt prove that he hath admi; in 
54- But 145. ſome ſuch or the like fort as aforeſaid. And is 
| e uy hath. been divers times held; that where there is 
led Exec de is. #Tight Executor, NS doth admini- 
juris ſus pre- ſter by wrong, it is at N 

is, 39 H. 6. either to ſue them joyn 3 

ZN 15 21H. both of them e and ry ** 2 
5 where Aimee f commicjed; Faber * 
1. HpOnR of wrong, theſe cannot be ſued 
M. Dy. "abs. niftrators » for though one may 


33 1 6.38. he an 0 by Ulurpation or rong, yet 
. none can come to be an Adminiſtrator by wrong, 
25 H. 0. 31. 


. Ek; 


— 


Co. Ab. 
I 


Ergee but ſuch as ee ** 

the Ordi in 

caſe there is a 215 0 of ſuing him apart and 

by himſelf (who ſo ues eee by 

the name of an 

S0 if A, me the Goods & K not be 
ing 
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ing Executor nor Adminiſtrator, and after his : 
urs dbiag ang dfpofing of the Goods, heigb- | 
rainectt Adminiſtration of the Goods of B. but 

the Goods left or coming to his hands fince the 
Adminiſtration committed ſuffice. not without 
the other Debts received” or releafed, or. Gonds 
Bick before, to ſatisfie Creditors: nowifany ſac | 
Aby the mime of Adminittrator, he thall have R. 3. 20. 
vo farther Relief than according to che vathe or 
extent of the Goods leſt in or come into his 
hands ſince the Adminiſtration committed; and 
if thoſe he falfy ad miniſtred, he ſhall fern 21 H. G. 8. If 
thing; if they remain unadminiftred; bur a- che Admini- 
mount frotfally to his Debt, he muſt want fo —_— 
much of fatisfaction; and if he wilt be relieved, fore the Suit 


" 4 
” a 4 
—_— * 


frator will plead ir Abatement of this Action, 
that Adrminifiration was commicred to Hm ande 
demand Judgment, if Suit fhall'be, againſt Him 
as Exttutor, then the Plaintiff maſt. m the Re- 
plication, as T take it, fer forth the ſpecial mat: 
ter, vix. hom the Defendant did adminiſter be- 
fore Adminiſtration to him committed. But if 
one to whom Adminiſtration is committed do 
devaſt, and this Adminiſtration is by Suit re- 
praled, berauſe he was not the next of Kiy, 
and Adrniniftration is committed to another; 
now 2 Creditor who would he relieved out of 
the Goods waſted, muſt ſue that firſt as Admini- 
a io Gu Fe 80 gil 
Popb if Jaftice, for he did rightfully 7d, 8. 185, 
Lane en ker me. a | 


2A Wo 


. 


w far liable 


The Ofc ** 


8 * the TY viz. How far this Kue 
cutor of his. own wrong becomes liable 


A 


to Creditors. and obnoxious to Suit; conſider we. thele 


. of the Executor, who hath right to the Goods 


things. 
Fuſt, He * ſubject eder Aion 


wrongfully intermedled withal by him, though 
it were before proving of the Will; and alſo to 


the Action of the Creditor, who bath right to 


the Satisfaction of his Debt. 
Secondly, As touching the meaſure how fur 


| heis engaped, doubtleſs he is not by his wrong- 


Co. bib. intr. 


a. 


85 ction of the Court, (as it ſeemeth) what the 


ful Adminiſtrations : only this difference thereb| 
; 85 tion is by a wrong Petſon, and in n the other 15 


ul Adminiſtring become chargeable with the 
whole account of the Teſtator's Debts 3 but only 


fo far, and with ſo much thereof, as the Goods 


- which he ſo wrongfully adminiſired amount un- 


to. (Vet he mult look to his Plea, elſe by it he 


e may draw all ſued for upon himſelf; as if he de- 
ny his being Executor or Adminiſtrator.) And 


this ſeems to me proved by the Caſe in the time 
of Edward the Third, where the Inqueſt found | 

not only the Adminifiring or in ling by the 
Executor wrongfully, but found alſo, . by dire 


value was of the Goods ſo wrongfully admini- f 
ſired, which hath not been material, it the Ad- 

miniſtring of a Peny had made one as far charge 
able as the Adminiltring of a Pound; Belides, 
if it be ſo that a rightful Executor waſting Goods 
of the Teſtator to 55 value of 20 J. ſhall be no 
farther charged than that value, then Joubtlek | 
fo ſhall it be alſo in this caſe, for both be wrong 


between them, that in one caſe the Adminilira- 


8 
++ * 


* 


. E. NIN 7 


iy objected, that notwithſtanding the righ 


rightful Executor or Adminiſtrator. 
bam and Clinch held ſtrongly, that neither 


ſhould it ſtand al 
for then every JS 


% « / 'S 2 *, 


in n wrong Web Niy; the Lord Dyer doth 1 El Dy. 167, 


181 


not ſtick to call him who adminiſtreth wrongful- 7. 12. 


ly, or in undue manner, y an. Executor 
by wrong, in the Caſe of Stocks againſt Porter, 
though he were rightfully'Executor, becauſe he 


a e or execute FA * 


own 1 rang hall and firm and good,. as done his 
by or to the tight Executor: Suppoſe, firſt, that 
the Deceaſed were indebted to him 201. who 
thus uſurpeth Executorſhip, Whether may he 
pay himſelf or not? And this Point was · in de- 


\ Sto the hab VIE. What Ads . Point. 1 
him or by him who is an Executor of We nel 


bate in the King's Bench between Coulter and one A. 40, 41 E. 


Ireland, Executor of Hunt, where it was ſtron 


Executor or Adminiſtrator might puniſh him, 


and recover againſt him, for —— Goods which 


he adminiſtreth; yet another Cxeditor ſuing him 


as Executor generally, and ſo affirming him to 
be, (for there is no fpecial Form of Writ or De- 


claration to diſtinguiſh an Executor by wrong 
from a rightful Executor) he ſtands as againſt 


nim in the ſtate of a rightful Executor, and 


therefore may firſt pay himſelf before he pay o- 


chers: and of that mind at the firſt were Fenner 


and Gaudy juſtices; yet did they admit that this 
Payment ſhould not ſtand good as againſt the 
And Pop- 


ruſn upon the Teſta- 
tor's — wh and be his own Carver in Pay- 


ment. And whereas it was ſaid at the Bar, that 


the Lord Anderſon, upon an Evidence at Guild: 


N 3 | Hall ; 


nſt other Creditors; 


Co. 4. 5. E 30. 
1 
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| =: The Office of 
WW | Bill had male otherwiſe, Pes ban at anc- 
1 ther day of Debate of the laid Caſe nalated, that 
1 ſtthe Lord An derſem did deny that he ever ſo r- 
Maß, or was of chat opinion „ and farther in- 
| 2 formed, that both he; and Jah Kela Pe- 
| riam and Clark, Barons, did agree with Pap- 
A bam and Clinch in opinion. After which, Ju- 
1 Ry 5. 4 Mice Gawiy, As/alfo Fenner, af 1 miſtale Mot, 
tichanging their apinions, and concurring with 
they reſt, Judgment was given accordingly. In 
| the debate of this Caſe Aueſlion was made, If | 
uch an Executor by ww à Debt to ano- 
1 ther Creditor by. Specialty, whether this ſhall 
mot ſſtand rm and good, f ſinee he ſtands liable 
= 0 Credits ſo far as the CoD hy him admini- | 
3 ted do amount. Ang dit was agreed, hy the 
3 \thetter opinion at Ilcaſt, that this iſhould-ſtand 
ö 8 tum and | Oy gs the Payment were out 
ſiof histommn Goods, he might retain to himmſelf 

| nin lieu theredſ ſo much of the Goods of the Te- 

1 | ſtator; forchere he doth not, as in the: ather Caſe, 
Advantage bimſelf tby his cn Weng. Yet 

that opinion, allowing this Nuytnent to Gredi- 

Tors, muſt, as I think, be underſteod with 

tdifference, wix. that this Payment {hall Gland as 

Againſt other Oretlitors, hut not as againſt the 

 eright Executor or; Adtwiniſtrator: for:then any 

Stranger might ivſurp:che Offer of Executor, 
«and:take from him that and Election, 

40. prefer whichGredior he will zin firſt -Pay- 
ment; 4ea, might take from the Executor 
power to payihimirlf he fore others, tin caſe theit 


Were . n e 


4 7 =" 
* r | | : ; 
. , | ' 4 V ite 18 
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as Becca 
_ + <#&$e:47) . 
| of Ali Seer, . 
vi) 43 Hi * 5 


E 

W Law is and willeth in che Premiſſes, let 
us now ſee what Alteration or Addition a late 
Statute hath made. In the laſt Parliament of 
| the late Queen Elizabeth, conſideration 
had of ſubtile getting into Mens hands 
of an Inteſtate by Deed OS, or LO 
Atturny, from *one of ſmall or no Ability, to 
whom "ach ſubtile Contriver hath procured Ad- 
miniſtration to be committed, and ſo himſelf 
would ftand free from the Suit of Creditors, the | 
Adminiſtrator himſelf either not being to be 
found, or not being of any value to ſatisfie Cre- 


ſon receiving or having any Goods or Debts of 
2 e e eee 

5 any or Duty to him any 
b Fraud, as aſoreſaid, or nt enn of 
or near the value, (except in fatisfaction of ſame 
jaſt and principal Debt, to the value of the 
Goods or Debts due from the Inteſtate) ſhall be 
charged as Executor of his own wrong, fo far 
auc ll principal en Res to hm de 
3 ncipal juſt Debts to him due, 
him made, which a lawful 
3 ought to have paid. Here have we a 
touch of all the Parts precedent, or at leaſt three 


of them. | 
by mon 


1. We have firſt a new Executor by 
N 4 2. We 


nn" WW} „% => CY <2#v__ ws 92 


-" Ty --4 


_ r 


3 


ö Point. 


ditors ; it was thereſore enacted, that every Per- 


denyin 
115 kaun from the Exccutorſhip, ſaying, that he was ne · 


ib. 
1H 6. 19,20, 


ap 


E. 4. fe 4 


incuteed, ——— 


Su Pleas pleaded. by . 


. O of | 


21 We have a limit of the 


by hin 


3. Laſtly, We have to him an allowance of 
Debes owing to himſelf, or duly paid to others; 


a which amore dhyweba have conceived allowable 


o Pla l by Ke Py which bk bet, 
"x wh moſt prejudicial to them. 


there is ſuch Aifference, as that ſome induce 
kind of Judgment, ſome another, ſome draw- 
more loſs and burthen upon Executors than 
others: let us conſider of the — ſo 25 
light may be taken to Spe the fa of fitteſt 
for each caſe. 
If an Executor do utterly ; hi mel 


ver Executor, nor ever adminiſtred as Executor 
(for that muſt be added) then if the Iſue be ta- 
ken upon the Pleg, and it be found againſt him, 


2 WM te te Pan intiff ſhall have Judgment, to recover, 
4 55 


5 394 


bit now it; but even allo where he had never 


amages only, but even the Debt it ſelf, 
ol of the proper = Goh of the Executor, if 
none of the Teſtator's can be found to ſatisfie it, 
And this Wl by hy not only where it is found 
that the Defendant was = Executor by the 
Wil, and proved it, and ſo could not chuſe 


proved the W.1] whereof he was mage Execu- 
Wh nor " e by virtue thereof ; 18 
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chough be d before the Ordinary refuſe to be 

Executor af this Will or to intermeddle with 
xec yet i any other named 

Executor with him did prove the Will, or did 

not reſuſe to be Executor, let ſach other Refuſer 

take heed of pleading that Plea. For Truth is 

againſt the firſt part of dis Plea, viz. that he 

never was Executor; and fo the Verdict, which 

muſt be Feritatis dictum, muſt needs paſs a- 

gainſt him, and make his own Goods lable 2 

well to Debts as Damages. What if no other 

were made Executor, but this only who refuſed 

before the Ordinary? May he ſafely plead that 

he never was Executor? Ithink not, fince he ſo 

was Executor before his Refuſal, that he might 

have releaſed all Debts due to the Teſtator, and 

given away all his Goods ; therefore I think he He ms d.. 

7 — plead ſpecially, ſhewing his Refuſal, and 5 — as the 
—— deny his being Executor. Nay, dead nocd 

admit he never was once named, made, or in- 12 

tended to be made Executor, yet having plead- 


ed this Plea, that he never was Executor, nor 


adminiſtred as Executor, if it ſhall be found by Bue if hedi 1 | 
Verdi& that he did adminiſter or intermeddle as as Adminiſtra- 
Executor, the ſame blow or burthen falleth up- torzit is other. 


on him: ſor then eee WEE, 


found untrue, yea the whole upon the matter, e c lib. 


for by this Adminiſtring he became an Executor intr. 148. 4. 
of his on and the denial of this Exe- 
cutorſhip'by wrong ar uſurpation ſhall be as pe- 
nal to bims the ded of a rightful Executor- 
ſhip, . The like Law, where the Executor pleads See Co. lib. In 
a Releaſe made to himſelf, or 4 payment of the trat. Judgment 
Debt, or other performance of the Condition 3 mw 
made by himſelf,” Nay, I find in this later Caſe ad Cane 
the Judgment entre "vo a 


"his 
5 Ex. 22. thereof. 
for this diff. that all theſe Pleas, 


Buy if th 
his 


. the Plaintiff as 
7 „ 6. 8er ment wade by his. 


. 1 ——— x - — _— 
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the Tom continuing; this is now. Aft, which 


\before. with · holden, ar of Damages 

taken away, or by voluntary payment 

not heſare due, for that the time of 
ws not come. Secondly, If the Te- 

 Rator, — a Leaſe far twenty | Years, did 
demiſe the ſame to J. S. for the whole Term, 

if be ſo long ſhould live 3 if he were alive in 

time of the farmer Verdict, but now is dead, 


heſore Was ut, whilk it was but a poſſtbility of 
& Term. Other Jaſtances might be given, but 
— teller If the Executar pleaded that 1b. inte. 148, 
the Teſtator ſtood bound in ſuch a, Statute, or oy 

chat hae was ſuch 4 Judgment againſt him of fe fuse 
{Rebt to the King, beyond the ( en 
of — — n 
a, ſully adeniniſtved, though ſpecial, and nat ge- an Averment 


ml and the lar i alike (as I take it) in all 133 = 


— che Debt -ſhall >a adjudged ngog the 75% 


Executors.0wn Goods, yet the Damages ſhall, 34, = 4 — 
in default of the Executors Goods to a b Theres — 
thein. And in theſe caſes it is not material he- warded for 
ther the Judgment paſſed upon Trial or De- the Damages. 
murrer. Nay, 2 ä | 
re r Action 


dart — that — Aſeti to . 2 come he 
-part'of- the Debt, not of the whole? There for all babe 


more. Lb. 


o mach; as is confeſſed: the Plaintiff may 3 22 
qe Jp ni Den, * 


and 


188 WI o. of 

and may mme r the reſidue of the Dat 

chat the Defence alſo hath ſets ſor the reſt 

and fo © Trial; as appears both by the 

printed Book of Entries, and another Manu- 

ſcript which 1 have. But what if this Trial 

paß againſt the Plalntiff? Shall he then have an 

additional Judgment for Damages in reſpect of 

the former ? 1 think he ſhall have Coſts, which 

commonly run with or in the name of Damages; 

but without a Writ toenquire of Damages, none 

being found by Verdicts, the Court doth not 

| " Alnally adjudge Damages.” Yet in the Book of 

«9% Feier 1 find 6's. 8 d. Damages aſſeſſed by the 

5 * * Court upon a Conſeſſion in a Mrit of rational. 

„ part. honor. againſt Executors, and this hath 

1 en Affinity with an Action of Debt. Ves, 

in the very Aon of Debt where the Jurors 

. 80 after their departure from the Bar 

MH 28 H. 6. were fined, I find that-the Plaintiff renouncing 

— 1 the Aſſeſſinent of Damages by them made, 

" 26. and praying the Court to 5 aſſeſs the (ame, it 

WA 2 done accordingly : bat this was a ſpeck 
r Ga 5: 1 4 

1 i Whereas we before ſhewed that an Emu 

ame his Execurorſhip ſhall; if it be found 

_ againſt him, pay the Debt of bis own Goods 

1 for his falſe Plea this thereabout occurreth to 

be added, iz, that that is only where the im 

| mediate Executorſhip of the Defendant” is deni- 

| cd. For if B. be made Executor by 4. and B. 

wilt „e dyi ying makes C. his Executor; now if C. be 

1 ſued for the Debt of A. as Executor of B. Exe - 

+4 ..._ cutorof A. and he denieth that B. was Execu- 

tor of A. which by con is a denial of 

his being now Executor 2 ; yet if this fall 

* in Trial againſt him, 2 


_— — It al att —B at ad __ Ou 
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debted Teſtator Rags his own Goods, as well 


Goods ſtand liable to this Debt, becauſe it. is poſ- 
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ſible that! he might not know to whom his Te- See lib. leer. 


ſtator was Executor. So if 4. made B. C. and 322. 
D. his Executors, and E is ſued as Executor of 
D. the ſurviving Executor ot 4. if E, deny 


that D. his Teſtator ſurvived B. and C. by con- 
ſequence whereof he denieth the truth, wiz. 


own Goods; for he might be ignoran 


the longeſt. And here he denied not his own 
immediate Executorſhip, but a mediate or more 


remote Executorſhip. ; And fo, I think, is the 
Law, where C. being ſued as. Executor of B. 
Executor of A. he pleads that 4. by a latex Te- 
ſtament made himſelf Executor, which is found 


againſt him; ſo as here be falſly pleaded, and 
d himſelf to be the immediate Executor 
of A. and ſo denied the mediate Executorſhip, 


vizQ of B. to A. and of him to B. Yet Case ; 
of this: for why ſhould not as well his falſe ma- ; 


king himſelf an —.— immediate to the in- 


that Executorſhip, ſince. 


as his falſe denying 


both Pleas — te to the overthrow of the Plain 
tiffs Action, and each equally reſted in the De- 
fendant's knowledge? But this difference is be- 


tween them apparent, viz. That the denial of 
Executorſhip, if true, is an utter and perpetual 


that the Executorſhip of A. is devolved to him, 
yet ſhall not this, found againſt him, cas Fs | 


point in fact, viz. 9 B. C. roy ©: Fl 


Bar to the Plaintiff, as againſt him ſo pleading ; vr : | | 


but the affirming of an immediate Executorſhip, 


where he was ſued as Executor mediate, doth. 


not ſo, if true, but directs the Plaintiff to abet 

ter Writ ot Action, wiz. againſt him as imme - 
diate DRY to the indebted Teſtator- | _ 
Whereas 


wo } 3 Tv f N 
E * 
ming of Aſſets to Rxecutors, 1 it 

ds not ahi te conſider a line che form and 
fande un in Pleas of fallyadminiftred,” which 
Lb. It, 151. thus run, vix · Qaod dis pers. Ov. plere-ad- 
| ee eee 
pred S. temp. mortis fue; & mbil lab. ds be- 


| mis, Ofc. qu : pred. & temp. mori, u. 
7H. 4 30. bes ring ki al pon che things which 
+ $0. were the Teftator's at the time of his Deach, 
Plea is not what if then the Eneentor have ar the time of 
Soo Pe” this Plea pleaded Goods whictiwere not the Te- 
may have ſince ſtator s at his Death, but ſince accraed, as before 
accrued. is ſhewed'; or perhaps 4 Leaſe for Years ſold by 
the Teſtator, upon'condition to be void, if five 
hundred Pounds not paid at ſuch a day, which 
happening after the Teſtator q Death, and De- 
fault rmigde, the Term teturneth „ or, if the 
Executor by a Wiit of Error reverſe a Judg- 
ment given againſt His Teſtatdt for to hun- 
dred Pounds, and ſo is reſtored thereunto?” 
5 | the Plaintiff now reply y, that he Hat 
5 Ae, which were the Teftator'sat the time of 


Death ? How cm the ſo find, when 
the truth is not ſo ? Strely this Cafe is not cm 
mon, nor can I ſhew a Precedent of à ſpe 
Ub. intrat.322, Py therein. * in reaſon ——— — 
a. b. but a ſpecially, not generally, pleaded 
| Placemult be ſorthin the Replication. Lind in caſe where'one 
So 11 H.6. x9, ſuel as Executor detiferh that he was ever Exe- 
20. Br. 62, " cutor, or adminiftred as Fxecttor, I find fome- 


times the Replication that he dd admi- 
rifter, without ſewing wherein or how; and 


ſometimes ſpecial, what thing was ad- 
miniſtred, and where, Here note, that the Ex- 
ecutor, Deſendant denymg ** 
. td = 2 ings, 


an Executor. 19 
ir. 1, That he ever was Executor, | 
at he ever adminiſtred as Executor » the 
Plaimiff in his Replication i tied to maintain but 
the one of them, as the truth of the caſe is: | 
that is, if in truth the Defendant were made 
Exreutor, but never did adminiſter, now it muſt 
3 barer was made Execuor a och # 
place, without y thing of his Admi- 
niſtring oo Ke, if he did admini- 
ſter, 6 then only the UP 
Adminifiri is to be replied. But if it (hall be Sodone co l. 
found that tf dyno abril mayo wer N. 
E adminiſtred by virtue 
thereof, then is the Verdict topab forthe Hefen 
_ for this is no Admini as Executor 3 
a general denial thereof this may be 
EC ts tO Mch. 13 & 14 
been reſolved. But if the Plaintiff do in E. Dy. 30. 
his Replication maintain both the Points, ſhall 
chis make his Plea double ? Methiuks it ſhould. Lab. iur. 3 12. b. 
. replied, dnd no exception taken *- 37 A 
for the doublenefs, Ty. 27 H. 8. Rot. 28. 
A Sole Woman being Executor, maketh a 
Deed of Gift of the Teſtator's Goods in truſt, 
but continueth poſſeſſion of them, and marrieth 
J. S. who alſo hath. poſſeſſion of the Goods, 
and in an Action of by a Creditor fully 
adminiſtred is pleaded; now upon Evidence the 
Vece ſhall pals for the Pliincif for this Alie- 
nation, being fraudulent, was void to all Credi- 
tors, and ſo as to the Plaintiff the Goods conti- 
nued the Teſtator's, and ſo ſets in the Defen- 


as. was held in the King's Benob. * 
If fully adminiſtred be pleaded where the Be- 


fendant hath Aſſets for part, but not ſufficient 
* and ok þ Bd yet ſhall not Judg- 
ment 


3 — 


Z. 3. 
held he 
udgment 
aud be of ſo as that falſe Plea Men ute but 
— Te whole, but makes him in as good ſtate (the charges of Tf. 
| ly for ſo much, al excepted) as if he had confeſſed himſelf to 
and a Scire fac. have part, And I think the Plaintiff upon that 
for the reſt Confeſſion of part inay pray the like Judgment, 
, ore without maintaining that the Defendant hath 
r - ſufficient for the reſt; for if that be not true, 
why ſhoald he be put to the charge of a Trial 
See Coke, 1. 8. by Jury? Vea, Sir Edw. Coke at the Bar, 77. 
* , 36 Eliz. faid, that where fully adminiſtred i 
pPlw&kẽaded, the Plaintiff is not tied to maintain the 
5 contrary, but may preſently pray and have Judg- 
| "> ment to recover it when Aſſets ſhall futurely þ 
. ** 93 come to the Defendant's hands: which was de- 
: © ___. nied by ſome. But truly methinks the Law 
ſhould be as he faid, as well as in the former 
_ "Caſe, where for the part which the Defendant 
' had not Aſſets to pay, it was done, upon Ver- 
dict ſo finding. But there as I conceive, it ws 
not a preſent Judgment, but an Award that he 
\ | ſhould have Judgment faturely 3 ſo asafter when 
5 As come to the Defendant's hands, the Plain- 
: tiff muſt have a Scire facias againſt the Defen- 
| dat, to ſhew cauſe, not why he ſhould not have 
Execution, but-why he ſhould not have Judg- 
ment, as I take it: yea, where it is found for 
the Defendant that he hath fully adminiſired, yet 
was it held by all the Juſtices, 33 H. 6. 23, 24 
and by Priſot, 34 H. 6. 24. that when Aſc: © 
after come to his hands, the Plaintiff ſhall have 
{ a Scire facias to have Satisfaction out of them 
but that Markham, Tel verton and Forteſcus 
n 438 $5 ee F310 were 


2 ” &__ Fw wel... @ Run. = a a I a£f. £4. or... mi. 


er 


there it is very 


» . TY 1 * 6 „ In w 


an Executor. 193 
were of contrary Opinion, and 0 Was dhe whole 
Court 4 H. 6. fol. 4. And it ſtands with great 
that where, upon « Verde fully found 14 
againſt the Plaintiff, Judgmnnt is given Quod : > T4 fol 


 mibil capiat per Breve, he canndt have . geg ge 
ou Ne 


any writ to execute the Judgmen t 
is put 1 — of it 3 
is found t . Defendant Ajjets f en 
of the Debt, but not ſufficient for the . ü e 
cohgruous that the Plaintiff have | 
preſently Judgment | for part, and after, when 
more cometh, then by Scire faciat againſt the 
Deſendant obtain Judgment and Execution ſor 


the reſt: for here both Verdict and Judgment 


were for the Plaintiff againſt the Defendant , 
whoſe: Plea, that he had no Goods, was falſe, 
and ſo found by the. Jary. And this difference 


was ſtrongly avowed by Serjeant Henden, Mich. 


33, 34 Eliz. and aſter approved by Fenner 

Juft. 36 Elix. none contradicting it: yet 2 

Book was cited, that the Plaintiff recovering ſo | 
much as was ſound in the Executor's hands, This ir H. 6. 


ſhould be amerced for the reſidue; which. Po- 49,47, 


phem Chief Juſtice denied to be Law. 
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| I dw 
©» or Vaſtation — . occaſion: and 


2 H Walung, e called by us commonly 


- former 
6 uta kind of Pleas do take the Exetutor's 
own Goods liable to the Dcht, and what not. Now 


plating b of the Action ſhall lay the 


behind after his Teſtator's death, upon 
for years made to the Teſtator, ey hitn leſt 


| levied upon his 


. 


apdinſt o 
eue Goch, 'thingh no Plea of 


* | 
"the ſe 
Fulgment in ſevetel Caſe. 


A 


weral manmneri of 


77 101 


a Devaſtavit 
down the Execution 
been han 


avi, n Executor/ may draw 
His oiyn Goods, ham 
and diſcourſed of ; 45 


let us ſer where without Miſadmi or\mil- 


or thing recovered upon the Execu- 


a, Sad this we halt id ſome 


few Caſes . Where an Executor is ſued Rent 


a Leaſe 


to his Executor; hete-it' ſhall be adjudged and 
own Goods; fot that ſo much 
of the Profits as the Rent amounted to ſhall be 
accounted as his own Goods, and not his Teſta- 
tor's; therefore he is to be ſued as well in the 


' Dehbet as in the Detinet, where in other caſes he 


is not, but in the Detinet only, being ſued as 
Executor. So if any thing delivered to or de- 
tained by his Teſtator come to his hands, and 
he ſtill detains the ſame after the demand; and 


be thereupon ſued in an Action of Detinue; for 


thisis his own Act. Nor in this caſe need he | 
555 

wer Damages eſtator's detaining. 
if he aſſume to pay of his Teſtator's * 
es 


195 


having. Aſſes ; for it ether, 
6 74 had 5 Marie f. 112. 
ade pers and would fr Read and Nor. 


Hep niſe, been nudem 
toad i * nor given cauſe of weod's Caſe. 
ether ip the caſe 0 8 oy .. 2 


1 it ſelf i is 15 in the 
t contratily was it after in the ſeventh year of 

= Lingo Julgmen given, that as well 
ages as the Colts ſhould be levied of the 


ile, more — upon a a {es 7 $4 call 

upon the back and Gate of the 
But perhaps 7 Judgments may 
Ide later was given upon 
A Xing the Near 


due e . o 
being Known, it was general - 


if ſhould recover. his Damages 
O'S -:;5- n 


1 * 
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\ death. breach of Covenant ſince the Teſtator's death: for 


196 | "The Office of 
WE Deſendant. Sed quis neſcitur que 
8c. Becauſe it appeareth not to . 
Court what the Damages were, thereſore a Writ 
was awarded to enquire of Damages, upon the 
. Return whereof executed, the Judgment was 
fully and compleatly to be given of a Sum in 
certain: which ſecond Judgment it appears not 
by the Book in what manner it was entred, and 
ttherefore might perhaps be then a le with 
30 Blix, pa. the other: And that the ſaid firſt Judgment be- 
225 Eicon. fore 2 enquired of is not a plenary and 


Bun. full Judgment, but an Award of Judgment, hath 


been — times reſolved; and that therefore 
any defect and inſufficiency in the Declaration 
— be ſhewed time after the firſt, and 
"babe the ſecond Judgment : Yea, if the Plain- 
tiff die before the ſecond Judgment, though af- | 
ter the firſt, the Action Elleth to to the d; 
ſo i Defendant die : Fog uber: 1 th al. 
ter full Judgment. But notwithſtan ing 
and howloever there were done upon the Gus 
Judgment, methinks it were vie rene and fitter 
that the eie Damages ſnould be had and levied out 
of the Teſtator's Goods, for whom and in whole 
right the Executor is ſued, 
Another Caſe there is wherein the judgment 


So for . 


behind ſince Mult be, as it ſeems againſt the Executor's own 


the Teſtator's Goods, VILs in an Action of Covenant ſor 4 


Cel.5.f:31. ſo was it held both by all the udges of the Com- 

TheSuit ic in % Pleas, except the Lond) e and by the 

the Deber as 

for his own honotaries in the late Queen? Ss time 3 wore 

Debr, M. 14 & the Caſe was of an Houſe u pon the Leaſe 

15 El. ligently burned in the Farmer time, for w 

Damage only were to be recovered. And ſome- 
e hand the Execato himſelf is to bear = 
2 bur 


_ ww Wc —= a — A414 —_ — * 
- 


AS 5 SY . OS . oo ithed 


2 Executor. ; 
burthen, I find the Judgment entred, that the Lb. intr.329.. 


fam recovered ſhall be levied of the Lands 8 erris 


Goods of the Executor. catallis, &c. 
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C HAP. XVI. 


* being two kind of perſons who have 


ſome diſability upon them, viz. Feme- 


| Lora or married Women, and Infants;touch- 


whom we find in many places eſtion and 
cerptation in our Books, we will conſider of 


| them b by themſelves, or apart from others ; yer 


1 them together neither, but eich by 
him 


elf ſeparately 
Firſt, Therefore, of Feme-Coverts; touching 
whom we will conſider theſe three things. 
Fiſt, whether they may make Wills and Ex- 
ecutors with or without their Husbands aflent ; 
and how, whereof, and in what Caſes. 
Secondly, Whether they may be made Ex- 


" ecutors without their Husbands aſſent, or how 


their Husbands may hinder it. 

Thirdly , What Acts in Execution of the 
Executorſhi they may do without their Huſ- 
bands, or their Husbands, without them, 


A Woman married, or Feme-Covert, we 
know is ſub poteſtate viri, cui in vita contra» Self 1. 
dicere non 9515 as faith the Writ given by the 


Law to the Wite for recovery of her Land after 


ber Hasbands death, being aliened by him. There- 
4 E e it is that Judge, » a Woman is to ac- 3% & ſetrets 


ine of any Land do examine her 


wledge a 


. from herHusband,to know whether ſhe be 


* * 


w of 

willing, or crane was ir by the eocnpul npulſion 
b ig: band It is therefore © hard by her 5 
have freedom of will, and conſequently freedom 
0 makt a. Will. Beſides, all her Moveables or 
Goods perſonal, which ſhe had at the time of her 
5 Marriage, otherwiſe than as Executrix or Admi- 
Debts except, niſtratrix are by the Law totally deveſted out of 
Which are not her, ind ſetled in the Husband as fully xp/o fad 
properly upon the very Marriage, as any other. that were 
goods. his own before. Of thele therefore the can make 
no diſpoſition, no more than of other her Hus. 
bands Goods.But.in caſe ſhe do by Will bequeath 
them although the Will and Gift be void, yet if 


6 * De. the Husband, as the caſe was in the time of EAw. 


| 


the Husband, who had power to dilpoſe of them 


ben ohſerve a Caſe, though not frequent, yet 
full of miſchief when it pp ns : Spo that 
8 Woman indebted a th 41 pounds, ind mos 


1 


. 


ar Executor, 


| moyerable Goods to the value of 
e of or four thouſand pounds, mar- 
F. S. and then dieth before the Debt 
Eh 7:9. in this caſe the Husband 
2 5 — BY e, with all this value of his 
Wie, and is not in Law liable to pay one peny 
of her Debts, becau he is neither her During her 
nor ue What the Chancery could life be is, but 
do, or hat the Lord Chancellor or L. not after. 
0 ae g caſe,” I will not take 
7 or determine. Another ſort or 
. or rather Intereſts, a Woman 
oe have, vis. Debts or things in Action, 
| 5 h 28 the former, | are not gdeveſted out of 
Marriage into her Husbang, nor yet can 
make an Executor without her Hus But the Hus- 
bet aſſent, although they be one degree far- band may re 
ther from the Husband than the ſaid Chattels N 
real 3 for that though the Husband do over live 12 U. 7. 22. 
a Mie he (hall not be entitled to theth as to 
the former. But if his Wife make him Exe 
cutor, as ſhe may, or if after her death he take | 
1 of her Goods; then, as he''is The Husband 
eby entitled to them, ſo is he liable alſo· to was ſued in 
Ergee em of the ſame, when he (hall opinion 2 
ve rec ived '©) 

Laſtly, Dato that a 1 is 3 Wike. 8 3. 
trix Ty pes other perſon, and in that riglit hath is l 
Goods moveable 3 theſe are not deveſted out of mer H 
her, becauſe ſhe hath them not meerly to Her ga 0 Fake, 

own uſe, but as repreſenting the perſon of ano- N 
ther: But whether then may ſhe without her 
Husbanc's licence or e in reſpect of her be- 
ing an Executor, and for continuation of this 
Execytorſhip, make Executors, and conſequent- 

Tu Will,. 2 — — hath been much 
04 * 


rs 
4 


diverſity 


The Office of 
of Opinion. Some Books generally 
2 that the Wiſe may make an Executor, 
of the Husbands aſſent, whe- 
ys N or not. Elſewhere we find it 


H. 8 7 8.Bro- mentioned, that if the Husband after the Wifes 


fe 21. 


ſay command) the prov 


death eountermarid (ſome Books, falſe Printed, 
ing of his Wifes Will, 


777 0 then ic loſeth al force, or becometh void and of 


no value: but in this cafe is no mention in what 


fate this Wife ſtood;viz.whether ſhe were Exe- 
tor or not, no not ſo much as whether the Had 


any thing in Action, or Chattel real or not, ſo 


Vo br Jt. 


4H; 


a nothing in particularity can be grounded up- 


on that Caſe. But there are expreſs opinions, 
that the Husband's aſſent is abſolutely neceſſary 


even in this caſe, ſo as without it the Witſe's 


making, an Executor ſhall be meerly void, * 
conſequently, he to whom ſhe was Executor ſha 

now by her death be dead Inteſtate; And of 
chis Opinion was Babington Chief Juſtice, in 
the beginning of Henry the ſixth his time. Yet 
contrary hereunto was the opinion oſ Fineux 
- Chief Juſtice in the time of Ki ing Henry the le 
venth, -viz. that where the Wife is an Execu- 


tor, ſhe may alſo make a Will and an Executor 


without any conſent or aſſent of her Husband. 


The welt, 27 And to this opinion doth Maſter Perkins, after 


Fas = 


conſideration of the Books on both fides, incline. 
But ſome will ſay, that ſince all this, in the late 
Queen's time this hath heen contratily reſolved, 
viz. in the caſe between Andrew Ognell Plain- 
tiff and Underbill and Appleby Defendants 3 in 
the end of which Caſe it is in expteſs terms ſaid 
to have beenthen reſolved, that a [Feme Covert 
married Woman could not make an Executor 


without the conſent of ber Hasband. Te 
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4 Executor- 


this I anſwer, that this Caſe is to be conſtrued: Cats li 
with relation ad materiam ſubjeFam, viz. to b. 


the matter and an and under con- 
fideration, which was that ſtate of a Woman 
whereof we have before ſpoken, vix. one having 
things in Action, Debts or Daties to her belong- 


ing, as there in particular it was Arrerages of 


Rent due to the Woman before marriage. As for 
the point of a Woman Executor to'another per- 
ſon, it was never in that Caſe under diſcepta- 
tion, nor once mentioned in the Debate or Ar- 


ments thereupon. Now conſidering the very 
gray! phraſe of Judgments at 2 


Law, 1 rae axe thus, wiz. ve. de conſideratum eſt 


55 Curiam, & c. not, Adjudicatum eft, that 


It is conſidered by the not in ex 

terms, that it is adjudged ; this, I fay, well ob- 

ſerved (as to me it ſeems very remarkable) gives 
us to know, that no more is adjudged than is 
conſidered of. the Judgment being contained 
and claſped up in the words Confideratum eft. 
Wherefore fince in' OgnelPs Cale the point 
of a Woman coverts ability, in caſe where ſhe 
is an Executor, to make a Will and Executor, 
hath not been conſidered of, (the eyes, tongues 


nor thoughts of the Judges being once ſet upon 


itz ) it cannot be that — Point is there reſol ved 
or adjudged. "Belides, even in a few words ex- 
preſſing, as to me-it feerns, the reaſon of that 
reſolution, it a not to have been the intent 
of the Judges, that the ſame ſhould reach or 

extend to this Caſe of a Woman-Covert Exe 
cutor* for it is added (as the reaſon of the] 

ment, in my conceiving) that the A aal 
on of the Wiſe's Goods doth of right belong to 


the + Foy an ee my 
underſtand 


114 5 


Y, 


dectaſe IX. b peace of bis 


uld hare page to continue his, 'Execatorh 
her, to. .lucceed. therein alter — 
Will >; why 


_ ſhould the La give to the the Hosband, who can 


receive no prejudice thereby, power 
pediment thereunto ?. for, 11575 


againſt him in this 


Law in that that Point 


Fineux 25 
e Fee cen 


— — Ware Innes r 


ra es on 
ſore to FE e,-l.;xake; it, that the jj Fro 
a 


o give. um- 
eſt. inutilis 


potentia N BE Reaſon; j — Rands aud awards 


edit, ot a 


gb not in he other 


Point, 


"eſtate, and part Inteſtate. 


1 


an Executor. 


Point, whete ihe Hath only Debts or things in 
Anon t6 Het Kit due: for therein the ſaid u- 
Polution'i'Opmell's Caſe, - 
Reaſon; 'pivesrne ſatisfac 
who mating, no difference — I 


neſd che Huzbands uſſent needleſs in both. Pi- 


fito' then the Wife of F. S. having Debts due 
to her ſelf, and being alſo Exeruvix to F. 
D. "males without Her Husband's aſſent F. NV. 
her Executor, and dieth 3 what hall we now 
ſay? ſhall wWe ſay, that us rowching the Goods 
and —— or things in Action to her as Exc- 
cutrix of F. D. p pertaining}this Will ſtands good, 
and J. N. Aber Ei dr, may prove it, con- 
trary to her Husband's Will 2 and that as to the 
Credits to her felf in her own right perta ining 
the Will is void, and thereof her Husband may 
taße Adrninifiration ? Shall ſhe die both Teſtate 
and Inteſtate, with a Will and without a Will? 
ſhall-ſhe have both an Executor and Adminiſtra- 
tor? Why not, to ſeveral purpoſes, as well as 
where an Executor is made only for one parti- 
5 thing or one place, the Teſtator may elſe- 
whe i Inteſſate? And ſo where the;Execy- 

p is divided, as before" is ſhewed ,; and 

Sew whom part is commirted will prove. the 
but 2 whom other part of the 
Faceted committed will not take it up- 
on bim; here muſt be Tdying Tor yart 


As fot the ſecond Point, viz. Wives ar Wo- 
Js being made Executors, and ſo ha- 
the Office of Executoiſnip put upon them 

by 24 their Huspands wil, pA bah al bern 
Werft iy bf 2 


; In che time of King EA.. 13 Eu. 
an „ Ex, 119. 


- 
- * 
i 4 


led withal, touching the things pertaining to his 


A 


The Office of— © 


be delivered to her only. - And I think he meant 
that this might be without the conſent of her 
Husband, or whether he would or not for ſo 
it is aid in the time of King Hen. the ſeventh to 


be che law Spiritual: and indeed in Courts Spiri 
ttnal no difference is made between Women mar- 
ned and unmarried, for ought 

a Wife ſueth, and is ſued, alone without her 


Husband; he intermedleth not nor is intermed - 


Wife. But at the Common Law it is otherwiſe; 


and there, as Brian Chief Juſtice ſaith, a Wiſe 


without the aſſent of her Husband cannot be Ex- 


ccutor, he meaning thereby. that the Husband 
may oppoſe and hinder it;; for ſuch 3/ one may 
be named Executor in and by a Will, without 
the knowledge of her Husband. Let us then 
"ſee how after the Death of the Teſtator the Hus. 


band can hinder her proving the Will or inter- 


meeldling to Adminiſter, ſince it may be a matter 
both of much trouble and danger to him to 
have the Executorſhip faſten upon his Wife, and 

- conſequently upon himſelf, On the other ſide, 
it may be a benefit and advan 
band; and therefore we will alſo: conſider, whe- 

ther the Husband may (though his Wife would 
reſuſe) aſſume the Executorſhip, and faſten it 
upon her. The Teliator therefore being dea d, 
and fame or common bruit carrying it to the 
Ordinary, that the Wife of J. S. is made Ex- 
ccutrix 3 if ſhe come not in gratis or voluntari- 

ly to prove the Will, Proceſs or a Citation is 
to be ſent out of the Spiritual Court againſt her, 

to enforce her coming in to take on her the Ex- 
ecutorſhip. She coming may clearly, as * 


1p ; 


to the Hus- 


7 * 3 
. 


out her Husband and the Adauiniſhstion ſall 


1 aan find. There 


* 
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| 
| 


tains to another 


Ne . 


a8 a 3 1 
22 27K her therein) refuſe this Office, truſt 
and char ſo as if there be no other Executor 

1 muſt commit the Admin 
— 6 If ſhe ſhould not come and appear. ſhe 
ſhould be Excommunicate, as I. take it, not- 
withſtanding any tion or intimation by 
her Husband of his unwillingneſs to have her 
take upon her the Executorſhip. But ſuppoſe 
ſhe doth come into Court, a 


offers her ſelf 
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ready to take the Executotſhip upon her; and 


the execution of the 
what will then be done? This, 1 confeſs, per- 


out Proſeſſion. But foraſmuch as I find, that 


on the other fide ber Huben expreſleth his dif N 


aſſent there · unto, prayi as — 1 wha not ined, mb, 
I committed-; 


and not to br 5 


in the Courts Spiritual a Wife ſtands in the fame 


Plightand 8 ſole, 


Court the Husband's refuſal will not be of force 


to hinder the committing of the Executorſhip to 


the Wife not refuling 3 at leaſt if there come not 


2 Prohibition to ſtay the Spiritual Courts ſuch 


F : nay.ſhe cannot take Lands nor Goods ? : 


proceeding. But whether a Prohibition be in ſuch 


acaſeto be or not, as I ſind no reſolution 
in my Boo ſo will [not take uponme to reſovel. 
This ſtands clear in the Rules of the Law of 
England, that the Wife is under the Husband's 
power, and cannot contradict him in 

and doi other Acts, even 


the Husband 
Wir; thereſote do 1 conceive, that in that 


328 5 
EA. 3. 1. 


by gift or conveyance without her Husbands af- 32 


ſent, as the Law hath been, and, for ought I 


know, is taken, Bat k once the * 


— 


Bi Rept 11 Fay: 
CE be | 


= pa ber dhe 
to; u . 
| — . Wild, and to prove. the fame, 125 220 
may admini- aft; thereto, - (wilhing, Peha ps 0a 
fd prove and henefit ratllex ta ſame c. | 
| _ for u f -Admiiiiſiiaci lan, hg ber own, Jus 
: 8 Exetutprſhip, as ſommefimes Wirts 
Accord not Well with their, Fhuchands 3). in thi 
caſe Utbink the Coutt. Spittydl, will not. faſten 
the l upon che Wife a inf her wil. 
But dato chen ie Arend, the Will be 
2 d 2 jth W f 
ba. hi t againſt m 2 7 
now; hereby: bound aud concluded, cen 1 
n e 1 
2 And furcly Ithirik, CR her 
that there ſh&-fhall not be nor *. 225 
an ee and then being ſued with him, a 
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| * 8 without r 
ha may be wheſes 


Woman. 3 


taketh a "Hubandafer the Teſtator 22585 bh N 


ſore ther or ful to 
Se he Ho male Execs e 


Caverture; 45 7 4 in caſe gl 2 25 
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E ofvtip e it is a Devaſtation. 


* ; Kat * | 
1 naler þ p Amen g or 7 
2 an "Drecwtar "W 4 —— 2 


7 


ih Plea . Vir that he . 


* 
. = 
Sei ——— — 
— e x CAD 


* — 7 a oy ** . a * » 1 * : l * N e * v | N ? "I e 
F „ „ ; 
* ; 4 ' a 
. . \ : 
. \ 
* 
| | The Of 
| 2 
U V * co. y 
* 
= 


ed with both their likings in the the Wikes name name; 
and examine what Acts the Wife of her ſelf is 
able to do, and what her Husband without her. 


5 been conceived by many of old and by 
+5 5 3 are 


Won Eccuttiz releaſe a Debt of her Teſtator; 
18 i 6.4: or gie away the Goods which ſhe hath as Exe- 
1. Ben the cutor,ot deliver a Legacy bequeathed; it was firm 
Ba dal be, and and on the other ſide, that her Hus- 
that ſhe hath bands Gift or Releaſe was of no value, ſor chat 
dau, and the Adminiſtration or Execution of the Will i 
Replocer he commiteed to the We coly.And ome hevegone 
Mets ne/ ſo far as to ſay,that ſhe may ſue or be ſued with- 
| bg etl out ber Husband, (in the Courts of Common 
Fa Lw. means for in the Spiritual Court it is 
the Haband is not joyned with wife the W 
in Suit.) But „ F ng An 
points contrary, as not only ſome alſo 
"was of old, viz. in the time of H 7. but alſo 
' hath been in the late Queen's time reſolved : for 
OE] ro ad aide endings cake 
; A t exceedingly en 
mage her Husband, and make his Goods liable 
to the Creditors, the Teſtator's ſtate being waſl- 
ed by the Gifts or Releaſes of his Wife, Where- 
fore it was held in the faid late Caſe, that un- 
leſs due payment were made to ſuch Women- 
covert Executors, their Releaſes or Acquittances 
be void, and fo alfo their and grants; yea, 
3 it was then held, that the Husband of the Wife 
_ _ _  "Executrix may give Goods, or make releaſes of 
_ 3Hs63r.  Debt,at his pleakure But doubtleſs by Marriage 
a neither are the Goods (th perſonal) which 
the Wife hath as Executor deveſted out of her, 
and ſetled in her Husband, as her own. 


8 ſhall they aeerue to the 


that if a Feme-covert or married 


ſhall go to her Executor, or to the next of Kin, 
being Adminiſtartor of her Teſtatot, if ſhe have 


no Executor: and fo was it held in the firſt year 
of 


Queen Mary. Yea, though for any other 
Goods which the Wife had in her own right be- 
fore marrying, the Husband alone, without nam- 


ing the Wife, may maintain an Action of Treſ - 
pals: yet 
2s Executor, the Action mult be brought in the 
names of the Husband and W- iſe, to the end that 


touching ſuch Goods as the Wife hath 


the Damages thereby recovered may accrue to 
her as Executor in lieu of the Goods. So allo 


| mult the Replevin for thole Goods be in both 


; 5 ; M. 31 Elin 
their names. But although the Husband be thus ng ue „ 


named with the Wife, yet principally is it the Fjusband be 
Suit ofthe Wiſe; and therefore in ſuch Actions, avow, it png 
or in Debt by Husband and Wife, ſhe being Ex- be in the right 
ecutor, if it come to Trial by Jury, the Hus- of his Wife, 
bind being an Alien, yet ſhall he not have 1 
al per medietatem lingue, or alienigenarum, that 75 ſe 
is; by half Aliens, as in other cafes. where an ; 


to à Wite made Executor power is given to ſell 

Land'of the Teſtator's, ſhe may ſell to her own 

Husband, as was reſolved in the time of K. Hen. 

the ſeventh, where the Froffees (it being Land 10 H.. 20. 
ſetled in uſe) were comtuitted to the Feet, for | 
that they would not execute an Eſtate to the 

Husband according to the Wife's State. But of 

this I much marvel, ſince the Law intends the Pio ut cu in 
Wife ſo under the Husband's command and ſub. my fil to 
ſection, that it holds not her diſpoſition of Land any orher, but 


to him by Will free, nor therefore of force; not to him, 


and how ſhall this then be conceived to be but 
partial Sale? Yet _ non fit im ur ia, and 


he 


1 a Executor. | | 209 
band, if no alteration were of the Property, but 


Julier 
Alien is party to a Suit is to be had. And where his Caſe. | 
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any thing above years at the time of her 
Apceſtons death, ſbe eſcapeth ward(bjp. The Age 
of ſurteen years is ber time of coming aut of 
11 1 once: fallen under it: for all 
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alien her Land alt — G 
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Which every one holding by a whole Knights fee 


matetial to two 


1 H. 7. 16. 


2 and excufing 
WL ach Nom-age notwithſtanding. 


FEST Socage :' for in ca 
Kin; but if he be of that 


Tue third A 


pound Land in Socage is to pay the like Ob 
| e 


The Office of 


die under that 
bs wp yet is 


F 


commit an Act amounting 
to ſtand free from. the At- 
Puniſhment incident to a Felon. Re- 


leſs years, having attained 


ae : 8 was re- 
ſolved in the time b ab 6 Henry the ſeventh , 
- an Infant but of of nine years, 


who having killed another Boy Boy of the like Age 

nd cxcungte bod on! vpn im by in 
upon 

that his Noſe had bled 3 it was held by the 

Jadges, that he was to be hanged as a Felon, 

The other 


ouching which this-Age of 
Eck: is touchi 


years 
an Heir of 
ſuch Heir be 
ren Ward to the next 


under that 


Age, he is not to be in 
Ward at all, for that the Law judgeth him to be 


of Diſeretion at thoſe years: and therefore a 
Guardian in Socage being in effect but a Bailiff 
accountable. he ha L 


than ſuch as himſelf ſhall chuſe. 

ge in and touching Males materi- © 
al is fifteen years: for every Lord of a Mannor 
or one having Free holders” in Socage, or by 


| wang og when his eldeſt Son cometh to 


that Age, 


1 is to have of them 
him a Knight, towards 


is to pay twenty ſhillings, aud ſo ratably for more, 
more, and leſs, leſs; and each holding twenty 


to ratably for more or els. 


purpoſes; viz, Firſt, that if 


tha ba, Now eff reguls quin fal- 
ripeneſs of Diſcretion and diſcerning, ſhall incur | 


/ 


21 W. 
ſhip) bay 


alien Lands or Goods, 
Statutes, Recogni 


twenty. 


forbear to impanuel them in Juries 3 and in caſe 


The hiſt Age of Males reſpected by the Law 
is ſeventy years: at which time Sheriffs are to 


ſcended unto him, and alſo mat him able to 


tl 5. 
Another of 
60 
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they do not, ſuch old Man may have a Writ to from being 
the Sheriff, grounded upon the Statute for that compelled to 
purpoſe made in the time of K. Edu. 1. com; ſerve by the 


ing of i 


dote et atis, iz à Oiſt, Priviledge or Exemp- 
e el 

+ Having way of 1 lent or 
introduction taken view of thele ſeveral Ages, 


8 made Executors, and what 
about. "Maſter 


os 


age in fayour thereof, and as a 
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2 £99 | 
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direQion for | 


ſuch Sheriff to forbear the impannel- — of Labo- 


m, and he may have an Action to re- 23 E. 3 4. l. l 
cover L that Statute, This is cal- 2.6. 38.73 E. 
led by moſt a Writ of Dotage 3 a word, perhaps 1. N.. Na. br. 
anclently taken in good and favourable ſenſe, pro 165. 


jon fi 
his doings. 
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go BEB-44. 


| able to know or diſcern between good and evil: 

methiaks therefore he (hould be at the leaſt of 
pe Age of Dilcetion,viz. 14 years, who ſhould 
be able to make a Will, and conſequent 
2 e 


1 . 


| to elect a fit 


Office of | 
e fealible, 181 
ſhewed, or faid ary „ 
ma no bequeſt at all coltitned in che Will; | 
at that Age an Infant hach no. 
perſon to diftribure his Goods,Mo- 
n an other things, no Hor W make” fim. 
of zn Executorſhip to another, to whom 
perhaps the Infant was Executor; k cannot ſee 
Ef is Will ſhould be of an force ;., bur if he 
. 14 years, he Age of 
the Jud t of Law, then ! 
cr din alt 0 N Wilt, although yet he 
n Infant till 21 years, and can can make no 
1 We which ſhall be of force. 
15 Chief juſtice, to other emdkes 
iſtinction between an Infant o ſuch ten- 
e e years of Dilcre 
tion. So alſo,as before we ſhewed, it iv in the 
| el Film, pod tar why af oards that 
* ank. ſays in 
Vi%. that an 5 ray frm n 49. 
Diſſeiſor; as implying, that his years may be fo 


tender,that, as Candiſh (aith of an Infant in Ea. 
me Third his time, he is not to be ſhitended 


fly an Ex- 
fifteen 

to bequeath by fath, as 10 me it 
' Bn affinity with this Opi Nena though there 
e Caſe ee devifable by 
that way refleQcth the Caſe in 
6 the me of King Henry the Sixth, where it was 
Di, chat an Lan under fifteen years of Age 
111 take in Onth to 


5 fle 


is 
| yet the 13 the Wit, 
EL 1 erformance of the Office of an 
Executor not be committed to him till he 
cone to "the Age of ſeventeen years, by the 
e ll then (for Wel is not 

to do the part of an Executot) Admini- 
ſtation is to be committed to ſome other: Yet 3 
if it be a Woman Infant who is ſo made Execu- 1 


0 ** 
conſidering that ae 
411 Court, and by that Law 3 
and it intermeddles not with the Husband in the 
Wites. Caſe : now by that Law, and not our 
Wee fem comes in this limit WA ner 
e een It in 

nn 

art xecutors, and un- 
4 the age of ſeventeen years, this is to be not- Cal faxBub 
ed, vir that ſuch an one is not able as am Ex- be mede tothe 
- ecutor to aſſent to a Legacy, ſo as it may by vir- Executor, nt 


NE — ek do if Admj- not tothe A, 


niltration-be during ſuch Minority mittel ciner. 
with ſpecial Mr — 
Uk that it — the uſe or profit the eels. 
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for a time'kgal.defe& is found. But now let 


ing admitted to take upon 


1 


The Office of | 


Col6f615. Infant-Executor , then no Sale of Leaſe. or 


Goods, or aſſent to Legacy, by ſuch Admini- 
ſtrator, will bind or prejudice the Infant⸗Exe - 


cutor; but otherwiſe, perhaps, if the Admjni- 
ſtration during the Minority be committed ge- 


nerally. And if the Teſtator himſelf,” mak- 


ing an Infant Executor, doth alſo appoint. ano—- 
ther to be his Execytor during his Nonage, ex- 
preſſing it to be only for the benefit and behoof 


of the-Infant-Executor 3 1 doubt whether this 
temporary Executor ſtand any whit E 
ol 


from what pertains to the power of an abſolute 
Executor: forthere may be, perhaps, 


between him to whom the Owner of the Goods 


-. - commits the government of them, though but 
for a time and in ſpecial manner, and an Ad- 
miniſtrator ſo eſpecially made by the Ordinary, 


another being preſently by the will of the Owner 
or Teſtator to have the Adminiſtration, in whom 


us pals over this Age of ſeventeen, and conſi- 
der of the Infant between that time of his be- 
g | on him the Executor- 
ſhip, and his accompliſhment of his full Age of 


ane and twenty. Firſt, then, ſuppoſe that he. 


dpth releaſe a Debt duę to his Teſtator; whe- 


1 


and 


3 
4: 46:5 ob 
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her ſhall this be good to bind him, and to diſ- 

charge the Debtor, as well as if the Executor 

had been of. full Age, he now having proved 
the Will, and being by. the Law Spiritual ap- 

proved an Executor able And this Point com · 
ing ingueſtiog in Ruſſe/'s Caſe in the late Queens 

time, conhderation was had oſ divers good rea- 
ſons ſor enabling of this Releaſe ; as that an 
Excutr repreſents the perſon of his Teſſator, 
. 9910 his right aud power doth theſe Acht 
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an Exechtor. _ 
not. in his own» and therefore his Infancy, 
ahi 2 ſtate or Condition of his on natu- 
nil perſon ſhall no more diſable him than it doth. 
the King, a Major, or other Head of a 
ration, Alſo divers Books were found to run 8 
that way, 28 well in the caſe of an Infant, as of K 3. 25. 
a Feme-Covert. But upon great deliberation in. 
12755 Se pb conſerence had with 
Loid And ug Pavia; and other Ju- 
11 pany ve and adjudged, that the 
Releaſe of an Infant Executor, without pay- | 
ment of the Deht and Duty, would not bind or 
bar him. E i ould, — mg 
waſting or ng Goods elta- 
tor, and ſo would charge his own Goods. 2. 
it would be a wrong, which an Infant could 
not do by his Releaſe. . 3. It was no purſujt 
nor performance of the Office or Duty of an 
Executor, but the contrary. _ And upon this. 
Judgment a 510 of wb Res 15 
Excbequer- Chamber, where It was . 
all, able the Releaſe was not eſſectual nor 
binding, ſo as this Point now had the Reſuluti- 
on of all the Judges of oy 5 land. N was. 
that if payment or ſatisfaction had been 
made, then the Iafant-Executor might have 
made 2 good Acquittance and Diſcharge 3 and 
indeed, Payment it elf, if proved 
Diſcharge e enough, n l ak ofa 
Bil. Note, chat the principal Caſe adjudged 
\ I was nota Releaſe of any Debt or Duty, be Speci- 
uu, but of Treſpaſsin converſion of Goods found 
or taken in the Teſtator's life time. But Poſito 
that this Infant had aſſented to a Legacy, whe- 
ther will this bind him or not? Fox in the Caſe 


of 9 that all * ehe a 


* 


1 OGcods, che Reltalr could neither hurt t 


1 that adtnitted, this Cale is of 
it theſe Aſſer Loui be wid, Jo allo would be 


mie Oe er, 
Pine w the Office and Duty of 
extitor will ftahd fitin'; now. it is part 
bis to pay atid. execute Legacies, Yet 
fince this Act Ymiourits to a Vaſtatſon or waſt- 
int of the Teftaror's God as well as the other, 
in caſe me RE wy 4 1 
ment Debts, un ea eg 
25 as in the other Caſe, the Tofamts 
| would 'becotiie liable to . Tellators 
ts, I doubt, and indline;that it bs not, not can 
and eleckust⸗ for except in the other. we ad · 
mit a want, or poſfibillty of want, of oo 


2 


fant himſelf, nor do wrong to any ; other 5 Fay 


ee Yet 


_his ent of Legacies : and how then were 
| E able Executor at the age of ſeventeen 
yes, to ſue und to Ve ſued for Debts and Le- 
| 9 And if upon Suit it cannot be ſhewed 

Debts will take up all, ot diſable the . 
ment, N Key. be forced to 
Es. i voluntary i not e 

: % or cee Tee if there be cir 580 

ſufficient, cc. of thar elſe t aged Exc- 
a — nr Aion Fl Accomp a rt 
| y Him to the Legatee, a 0 4 

woid his Aſſent, where that is only needful. But 
orgy 4 lh che. Aſſent of ſuch Executor 

the Age of 17,nor any payment of a 
Debt to him, ins call good, although fich ads 
to or b Executor before the proving 
of the 1 would ſtand firm amd good ; for 
this Infant wants flot only proving, but allo 
abilicy to 11. his — r 15 7 
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he take a ſufficient Acquittatice 
ſeßs, is beſides the Poin 
ont 
fant-Executors) it is not 
choughts and words upon the Point, for chat it 
many times perplexeth both Execacors and Le- 
aer. _ Firlt, therefore, in caſe the Infant be 
TE 9 of Diſcretion, vit. 14, 1 hold it 
dear, that any Payment to him rade win ftand 
good, for that the Law at chat Age holds him 
ble to govern and manage His own Lanqs held 


in Socage, and co 
thereof: wherefore, 


if de Notes of R- 


N proof ph <iprs,called 
rhe OB Acquirrances 
uitrance, it will 


4 years old 
caution is to 


.. 


it i 
Wwe ＋ Rs ce Cale 6 


that this payment dun be atal Hb. for the 
Executor. As two caſe that he entred into 


0 D S to, pay all Legacies by ſuch a 


day to the ſeveral Legatees 3 here, I think, the 
: tual ſufficeth' no 


yment into the Court Spiri 
ke that mulk jake the Recript to be with ſor 
charge, which is in ſome kind an Abatement, 
there I think therefore, legally to ſecure the Ex- 
ecutor, the payment mult be to or in the pre- 
- ſence of the ardian becauſe of Nutriture, vix. 
him or her who hath (though not as Guardian 
in reſpect of Lands) the Cuſtody or Education 


of the Infant; for otherwiſe, to pay it into the 


any 
Guardian, were to expoſe it to 


hands of ſuch 4 tender Infant, 6 from 


Governour. 
| Joly both fr that he {not able to. count de 

J dN ſum, and ſor that he, A. 
badi ing years, were alike,with % Cock 
to Ic Reuß or Coin for Plims and 


Trifles of no value, But in caſe no Bond nor 
other collateral Penalty lie upon the Exccutot, 
o in ar the Boad b oaly to 
form the Will generally, which nothin 

the courſe of payment which by the Ude 
Law lays upon Executors 3 then is not the 
Executor. put to any ſuch payment, nor need 
pay without Demand and Acquittance , as in 


caſe of pon a Gngle Bill, or of Rent- 
ſeck, N can be be. raken, nor 0- 


1 Penalty incurred. Yet in that "Caſe, i 
Demand be, fry” cquittance ready to be given, 
Jet the Executor take heed, Was he be bound 


eee, that he ſtand not * e 
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Ct 
an 
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ſo 
th 
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to the Teftator's appointment bei 


| 2 the other. Buthere in courts of Equity do often 


* f Ir. 2 . | 
an Executor. 


for, # | 'ma 
a nullity of Acquittance, and much_more 
A. Weib ur Tmbedlitty ö payment acctnding 
. 

which acquitteth the payer, and this t 
parker va teſtified under the hands of di- 
vers Witneſſes expreſſing . circumſtances, ſo as 
all dying he may continue ſaſe from ſecond 


* 
ment as well as if an Acquittance frad, the Wit 


neſſes whereunto are ſubject to mortality as well 


interpoſe cory fp them who ſcek” not evaſion 
from payment, but only ſecurity in paying. And 
of Infant-Executors, and by occaſion thereof, of 
Infancy in Legators or Legatees, thus much, 
CHAP. XN. 

e Logacics 4 
A Lihough theſe be not recoverable at and 
A by the Common Law, but moſt natu- 


rally at and by the Law Eccleſiaſtical; yet by 
Suits in Courts of Equity, as the Chancery and 
Courts of Requeſts, they are often obtained, 
and of many things touching them Common 
Law taketh notice, and hath maniſold occaſions 
ſo to do. We will thereſore conſider thereabout 


theſe Parts or Points, ſome whereof have been . 


in part before touched upon other occafions, - 


1. Whether any Legacy in certain, lying in pren- 
| xecu- 


der, may be taken or had, without the E | 
tor's aſſent by the Legatee, or him to whom it 
is bequeathed, 2, Whe 
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| 3 "428 
edldity of the Koquittance in reſpeRR of Non eee 
a5 I have (aid, proof by Witneſſes may ſup- 


The . of 
Rane 


o 4 
thy ra . doit; ad 


Pi orig ety or Womay 
: { ſhall amount to an Aﬀent of the Exe, 


4. 
ant, nd wha to Difafſent or Diſiblæment of 
3. ho a Leaks or Chattel real may be given w 
| . 0 another; 

6. Where an Aﬀent to' the ſuſt, or one part of 


10 Kaen 
en the Relidye., | 
| | 0 
OS What manner of Intereſt he in the Remainder 
of a Leaſe after the Death of another hath du- 


pc of ic dune and how: 
7-5; emainder can be defeated by 
any AR of the Deviſee for Life, or by the 


| Deathof him in Remainder firſt. 
2 r may be 
forfeited or loſt, and therein evocation, 
; Death before, Ge. 5 
| 11. Whether the Eecuterv Adent bal have re · 
If che e Gra e br bb and (hall make 
f ve it to A nt before e 
b che As for the firſt, eco e mage the 
wy ay m Aſſent of the Exceutor to be neceſſary before 
| the On any Legacy can be had, for that Debts are firſſ 
Laue Priſe. to be paid, and that the Executor is to look to 
37 K 6. 30. at his peril, But hereto add a little out of Ni. 
Swinborne, a learned Civilian, 
in caſe - nar: aaa? wer 
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„ The" Offie of 3 
| | cle& to take as „ SAKS ibs « 
Executor, as appears by the ſtrain and Ant or 
_ of two Caſes in 'Plowd. Comment! 
|  ltely in the King's Bench, the Point b 
argued, ee ee 
againft'one; And the reaſon of Cole at 
was very good, for here the Executor 


and ſo alone a where the Bequeſt is to 
Agog nf dreary 

we 7 in — 
. be ed fo, Point, it may have- theſe 
hs NC honey And able to 
241 E. Dyer gre nl do it with ſaſety. As for the fir, 
55 he is able: before Probite of the Wäl io affen 
- unto the Execution of a y, as elſewhere is 
ſhewed, and that although he be not of full age 

of one and twenty Tears: But if he be under 

ſeventeen Years, ſo as he is not able to take upon 

him the Office of an Executor, und therefore 

Adminiſtration is during that time to be com- 
mitted to ſome other; here his Aſſent is not of 

force or effectual, 2s we find, in Prince's Caſe, 

to have been held in the Caſe of Piger and Goſ: 
Coll 3. fen comm As for the ſecond part, till all Debts be 
payed, the Executor may not ſaſely conſent to 
put the-Legatee into the Leaſe or Chattel devi. 


ſed ; no more than he may pay Mony beques- 
thed . if there be not ſufficient alſo to pay all Debts. 


Oſ theſe things — Let be- 


cauſe the Reader, or he that deſires direction in 
theſe Points, will look for them under this Ti- 
tle, A 


| TING 
my OT 47 15 97 434 ; 3 WOT 
Bs As 


two Perſons.” viz. an Executor and Le- 


— Cufficieht 5 L ſee 
one Executor may give awa 


- i5 not able to give a good Aﬀent to bind the 0 of che Execu- 


ENNIO: to e as wha, 


As tothe thind Point, Vit. Whether the Al. 
ſen of one tos en there be many, be 


| eb Goods of the che Bequeſt be 
Teſtators, or releaſe any Debts due to him, 10 ene of the 
therefore much more Aﬀent which i is no more — - — 2 
a Hos Work, in effect, than an Attornment without aſſant 


e Leſſee upon a Grant of a Reverſion, Of his Compa- 


Fits i there 4 to pay Debts, he only who > De af 
aſſented Hall anſwer for it of his own Goods, Companion his: 
and not his Companions. . But if this Executor may releaſe;/ | 
be either ny the age of [eventetn Years, or l. 40 K. 4 
under Coverture, viz. a Woman married, ſu ch Do 


thers, no nor themſelves, for then thereby che ters during 


Infant might draw a Debt ür i him and — aſ-- 
the Wiſe upon her Husband, b) aſſenting to or 2 bas the , 
ying of a Legacy, there not being ſufficient ic and —— 
9 pay all Debts. But the Husband's AF ge, H,g Jaws. 
ſent is CaAGnt where the Wife is Executor; for bs, 2 * 


his Act, whom ſhe hath choſen to be her Head, 


way prejudice, as well her as himſelf ;* yea, tf. 2 


ſhe were within 4 27 yet he being of full „ wen 2 
his Aﬀent will ſtand good. But ft he or afo- 5 
ther Executor in his 2 2 he above 17 

years of age, or elſe under 21, T doubt i617 1 

now his will be ſufficient at leaſt, except 


the caſe be put, that there be Aſſer; ſufficient, | 


which perhaps there may be material, though 
not in the other, See more hereof after in the 
Title of Women. covert and Infants Execu- 
tors. E 
S's oe ad Pol" St ere any bd! 
an Aſſent and Election implied as well as ex- 
preſs: for if in the Deviſe or Bequeſt the Lega- 


ow to doubt: WE Fs If. 
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| See Co, Lib . the Lepacy and che Executor "RO 
| = | onnance thereof, this amounteth to an AC. 
Pele for So if the Deyiſe be to an Execittor for 
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ucation of ſome Children, which he doth 
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| Oh pa be 10 175 ſhould be 
Legaters by che Will: and @ was ie bed f. 
"Caſe between Lans and Carter, where the 


o Device of 2 3 nt it to the E 
hom! tor 3 and this Acre ice of « Orark 1 5 
Sd 
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1 


1 e 
gates, 


_ {his Adſent that the Legater ſhall have His Legs. 
ch, the nay wen einer into it or take it, not. 
withſtanding the Exroutor 
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. a 1 Office: of 
and the Executor diſchargeth the Teta, and 
. faketh it into his hands at the Years end; this 1 
conceive to be à Diſ-aſſent to the Legacy: and 
o alſo perhaps may his taking or diſtraining for 
l any Rent thereupon due after the Teſtator's 
Heath, Let zm I not reſalute that the Diſ- 
4 a br wk Is ſo Fame and as the 
1 Eighth his time, 9 being el 
by a Leſſee conditionally, ſo as the Aſſent of the 
Leſſor could be had by ſuch a day though the 
Lieſſor's Aﬀent, were at one time denied, yet 
might it be xielded at another, ſo as it were at 
am time before! the day. But yet there it was 
peiqd, that if n time of Aſſent were limited, 
ten one expreſs Denial or Refuſal would be pe- 
| . 4; .,2 Temptory,. 10,25 the Refuſal were expreſſed to 
« 9 10100 the Party 0 whom the Aſſent Was to be given, 

Dy. 358. Af. otherwiſe, if it were but in Speech to or /a- 
der cho mono Strangers. This and the former Caſe, 
dae, 4 Eis. give the bet light to this Point thit 
I renember. Now for Dlſablement to Aﬀent, | 
ö EG it was held in the ſore · mentioned Caſe of Low 
and Carter, that where a Term is bequeathed to 
A. and aſter the Teſtator s Death the Executor 
takes a new Leaſe of the fanie Land for more 
Years in poſſeſſion, or to begin preſently ; now 
by this was the Term left by the Teſtator ſur- 
rendred and drowned, ſo as it could not Paß © 

A. by the Executor's Aﬀent fte 

5 to the fifth Point, vi. In 1 
ht fl Leaſe for Years or other Chattel real may be 
queathed to one; for a. time, with Remainder 
to another; it hath been heretoſore much doubt- 
cd, when a; Leaſe for Years was be queathed to 
cne Hers for o many Tenn as We es 
ye, 


an Executor. 


live, Whether dhe limiting ofa Remainder 


thereof after his Deceaſe were of any validity 
in Law or not. And this doubt had this ground: 


Any State for-Life iv the Judgment of Law is 
ter than any Term for Years ;- therefore 


2 a Termer hath by his Will given his 


Term, or his Houſe or Land which he ſo hold- _ 


eth for Vears to one for Life, or for ſo many 
Years as he ſhall live; this Teſtator and Devilor 


hath not in the Judgment of the Law any E- z6els 107 


1 Fi " 1 . 7 - 
a % l , 8 


ſtate remaining in him; and ' therefore, it was 
thought very hard for him to give or limit a Re- 


reſolved, he ſuch a Rertiainder: was good and 
that if the firſt Deviſee died before the Term 
expired, that then he to whom the Remainder 
was limited might enter and enjoy the reſidue of 
the Term. As ſor the giving of part of the 
Years to one, and the reſidue to the other 3 viz. 
If the Term being twenty Years, the- Leſſee 
bequeathed ten thereof to his Wife and the 
Remainder to his Daughter ; of, this no doubt 
eyer Was but. that it was good: tory that after 
the firſt State limited, there remained? a farther 
Term, wiz. ten Wa mere in the Deviſor, 
whereoſ he had power to diſpoſe 3 whereas in 
the other Caſe, after the Term limited to one 
for Life, there retnained but a poſſibility that 
this Life. ſhould! not take up the whole: Term. 
But now, put we the * 

that the Termer deviſeth or raden dn the 
ching in Leaſe to gne Child in ſ Tall, with Re- 
 Ipaindes. to another, and dieth, and the fir, en- 
treth and dieth wichdut Iſſue; now whether 


hy the nexx in Remainder, or che Executor of 
. 23 him 


7h 


mainder to another. But after many Arguings Plow. Cam, 
and Debatings, it was in the late Queens time 520 C 


— 


lie ing hve ce Ter reve} And this 


„uin the Tem, and being hops ous, ſtaked 
ail, bee whereupon an Efe ente was 
3 appearing at theBar in. the Rxebe- 
| puer undd a ſpecir Verdict in effect us ſupre, 
And” «print 0mm e fuſt the main 
Qaeſtion was, whether the Caſo wers all one in 
Law with the ſonner, 'whero' a Term was 
deviſad to ons; for life, with: Remainder over, ſo 

29 by the death of Abende, Bawind without 
Hue male the Term ſhould ge to the next in 

Remainder, as in the' 'other-Caſe, by the death 
ofthe Devilee for life, within-the Term, 
itſhould do? And on the Plaintiff's part it was 
* . 
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| an Executor. 
and his Execatocs only ſo long as there fhould be 
Heirs-inales of his body; and he dying without 
ſach Iſſue, the Term remained to tors 
of Ralph, who had the Remainder in like man- 
ner, and left lſſue male, which tiff lived, and. 
ſo that State of yet had continuance For 
it was admitted by Counſel on thet Hale, 
the Term could not go to the Iſſue male of 

accerding/to the words end intent of the 
Will, fince it was zmpoffble to tnake a Term 
to deſornd without an Ad of Parliament, This 
therefore they ſuic the Law ſhould work, which 
was neateſt to the intent, viz. that after Ale- 
Kander u death it ſhould go/firff to his Executors 
and Aﬀfigns, ſo as Iſſue male of his body. 


doth commue 3 * « 
to Ralph 1s xecutory Aſſigns, ſo his 
Iſſue mate fhrould left : ind ehe de r 

the ſue male of Alexander tatling,the — 
x whoſe 2 — not, ſhould. 


5 bo annie Leer by the De 
fendant's Council that this Caſe differeth much 
fim the other Caſe, where the Term or Land 
held by Leni is given but for life to the firſt, with 
Remainder'to" another; which Caſe, as having 
been often veſoſved, was clearly admitted to be 
good Law; for' in that "Caſe the intent 
cf the Feſtator might and did take effect. But 
in this Caſe; if the Land ſhould go to the Ee. 
cutors and Aſfigns of Ret Eden it mall 
ad ibs, er 5 


l by his words, that 
ie kl of one Sn 
1 not to amy Exeturors, No.] 

Q 4 then 


for want of ſuch" Iſſue, tben 


31 
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Windſmore goto his Executors and Aſſigns. 


then, ſince this jotene was ſo contrary to the 
Rules 5 of Law, that i it could not take effect, there 


þ 


| The. Office of 


fore it muſt be vdid, and ſo all the words of 
Heirs: male ſtanding, void, the Will is to be con- 
ſtrued as a ſole and abſolute Giſt and to 
the ſaid Alex. and conſequently er Term muſt 
And ſor this 


& Holford vel Point, reſernblance was moles Caſe reſolved 
Holbord M28. in the King's Bench; where a Leaſe was made 


29 War 
eds and Ty. 


7 , therefore the words and name of Heirs 
| ka 


9 bj Indenture to A. Habend. to A. B. and C. 
Fadjudg. * for. their lives : now, becauſe B. and C. could 


take 27 it was reſolved. that A. ſhould not 
15 lives, but for his own only. This 


have it for 


Caſe was ſaid to come. very cloſe in reaſon to 


the Caſe in quęſtion: For as here the intent of 
the Leaſe was that B. and C. ſhould be eſtated 
for their lives and ſince that could not be, there- 
fore the f naming of them ſhould be utterly void, 
and as if they had. not at all been named, and 
their Lives ſhall not ſtand as a meaſure for the 


BSE ſo in, the other Caſe the intent of 


e * being, that the Leaſe or Land leaſed 
ſhould go to 7 Heirs males of the body, firſt 
of e and after of Ralph, ſince this can- 


hould ſtand for a mere Blank and Cypher, 

and 1 not to meaſure, out any State to the ſaid 
Alexander and Ral ab, and their Executors and 
Afſigns. Alſo it was ſaid onthe "Defendant's 
t, chat an Eſtate for life in the judgment of 
aw. s of ſo ſhort and uncertain continuance, 
f jt i "A. make a Leaſe to B. for: his life, ns 
alter makes à Leaſe. of ihe ſame: Land to C. for 


2 now {liall npt this later Leaſebe void ab- 
1 0 for. any; art of the Te mybut ſhall ſtand 


ezpeQztion gf ;the degth of B. end, 4s * 


bez x + , — | 
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2s be dech ſbal thke eee inunediately : Where 


as il the Leaſe to B. had been for ten years, or 
any like Term, then the Leaſe to C, ſhould have 
been void for ſo many years of his Term. Thus 
it appears that a State for life is very momentary 
in the judgment of Law, and not Teputed of 


ving given Land to B. in tail, doth after (with- 


any certain continuance ſo much as for a day. But 
it is otherwiſe of an Eſtate tail, ſo that if A. ha- 


out Indenture which makes an Eſtople) make | | 


2 Leaſe to C. for 21 years, and then B. dieth 


without Iſſue during the Term, yet ſhall not the 
Leaſe take effect, becauſe it was utterly void at 
the firſt making, For an Eſtate- tail, being a 
ſtate of Inheritance,may in the intendment and 
judgment of Law have continuance for ever, 
as a 
Lambert, where it is held within the Statute of 
Chanteries, which ſpeaks of Gifts to have con- 
tinuance for ever. Therefore a Reverſion upon 


Receipt 3 otherwiſe in all theſe Caſes it is touch- 
ing a Reverſion expect 


Again, it was ſaid by the Defendant's Council, 
that an Eſtate may be limited to A. and his 
Heirs during the liſe of B. with Remainder to 
Eee Cle was reſolved: but if Land 


mainder over to C. this Remainder is 151 


tintance of an Eſtate- tail, and of an Eſtate for 


lle. And if (which is woith the obſerving 4 
Fee · ſimple cannot afford a Remainder to be 
OY dat of it after Wy Gift two EY | 


bh 


both by the | Caſe of Adams and 


an Eſtate- tail is no Aﬀets, nor giveth cauſe 2 | 
ant upon a State for life. 


given to A. and his Heirs ſo long as B. ſhall 
have Heirs of his body or Heirs-males, with re- 


void. So as there is in the/judgment of Law a 
great difference between the largeneſs and con- 


his Heirs, during the continuance of an Eftate- 

- tail, or of the mesſure thereof; much lxſs can a 

Term yield fuch large thongs to be cut out of 
38.01f7, it, as 4 Remainder after an Eſtate to one fo 
. à he ſhall have Heirs of his body, or Heins- 
males, which is all one. And in this Caſe the 
h,  Exglefeld were of a contrary opinion, 

| gray ky lr vans yer it — 
by will ſhould ſand 

a Perpetuity, not to be 


- 


that if ſuch a Conv 


ſince the reaſon why in Wills, 2 
the Law ſhould fupply 


body, on whoſe continuance this State of Ale- 


de ſhould by determinable Therefore it 


was a abiolute and torab Bequeſt of the Term 


And this Caſe, aſter fix Anguments on each 
kde at the Bar;(if V much miſtake not) was up- 


on argument by the Barons adjudged for the De- 
lendant by 40 Lonk Chief Baron Tanfield and 


only heard, as Þ take it, one Argument on each 
fide, made of purpole in reſpect of his comi 
ineo his place 


4 


Pots en- 
part than on the 
Plaintiffs, wherefore let theſe two reaſons be ac- 
cepted, Firſt, that I better could relate that 
than the other, being the firſt who argued for 
the Deſendane, and hearing little of that which 
was by others faid on either {ide after, nor hear- 
bus fortis. Secondly, the labour did i 

Dol part, to prove that this Caſe dif- 
fereth from the Common Caſe of Deviſe to one 
for life, with Remainder to another, 


We 
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We are now come to the fixth Point, wiz. 

that where Houſe or Land held by Leaſe,or the 

Profits thereof, or the Leaſe or Term it (elf, 
which in a will makes no difference, is bequeath - 
ed to A. ſor liſe, or for ſome part of the Term, 
with Remainder to B. and the Executor aſfents 
es that A. ſhall enjoy his Bequeſt, whether this 
Co.lib. 1 47. {hall enure to B. alſo, ſince without the Exec u- 
 *  tors:Aﬀent no Legacy can take effect. And it 
hath been reſolved that this Aſſent ſhall be effect 
ual as well to all the Remainders as to the firſt 
Eſtate: and ſo, according to former reſolutions, 
it was admitted in Hamond's Caſe, that Alexna- 
der his Aſſent to take as Legatec ſufficed (if the 
Bequeſt had been good) for the Remainder to 
Ralph and others. And the reaſon of this doubt 
leſs is, becauſe here the particular Eſtate and the 

Remainder are all but one Eſtate in La; they 
make but one degree in a Writ of Entry, nor 
ſhall have but one year and a day to enter for 
Mortmain. And an Attornment to the Gran- 
tee of a Rent er Reverſion for life with Re- 
mainder over doth enure alſo to the Remain- 
der, which being Aſſent hath much affinity to 
that of the Executor, eath tending to perfect the 
Grant of another Man. No then, whereas 
it was urged in Hamend's Caſe, that the State 
limited to Ralph ſhould take effect, not as a Re- 
mainder, but as a neœẽC Eſtate to commence ſu- 
turely, i%. when Alex. ſhould be dead without 
Iſſue male: if it could be admit ted to be ſo, then 
Could not the Aſſent of the firſt State to Alexa 
der have enured to this, ſince to R. in Remainder 
it worketh as being one State with the firſt, which 
reaſon muſt fail the other way; This differ- 
ence between a Remainder and new Eſtate fu- 
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ture brings to my mind the Caſe of a Rent by 
way of new Creation, granted by C. out of 
Land to A. for life, or in tail, with Remainder 
to B. In like manner it hath probably been 
held, although this Limitation to B. cannot be 
good by way of Remainder, becauſe C. had no 
Eſtate in the Rent remaining with him when he 
made the Grant to A 3 yet ſhould it be good by 
way of a new Grant and Creation to commence 
futurely. But this doubtleſs cannot fo be but 
with a difference. For if the Grant were by 
Indenture between C. on the one part, and A. only 
on the other part, now B. being no party to the 
Deed, can take nothing by it, except by way of 
Remainder, but if he were party to theIndenture; 
or if the Grant were by Deed poll, to which all 
Men are alike parties, then it haply may enure as a 
future Grant to B. This is not impertinent. 

- Now as the Executors Aſſent to one cannot 
enure to another, though of the ſame thing, ex; 
cept by way of Remainder; ſo neither can it 
any way where the things are not the ſame, ex- 
cept in very ſpecial Caſes. As if a Termer be- 
queath a Rent to 4. and the Land it ſelf to B. 
the Executors Aſſent that A. ſhould have the 
Rent is no Aſſent that B. ſhould have the Land: 
Land doth imply the aſſent that 4.thould have the 
Yet I think the Aﬀent that B. ſhould have the 
Rent. 1. For that the Reſtraint impoſed” by the 
Law againſt the paſſing of a Chattel by a Will 115, . F. 
without the Executors Aſſent being out of reſ- 4 Gal 25 
pect to the payment of the Teſtator s Drbts, now of Common 
if the Land ſhall paſs to B. it is no more available or other profit 
to the Teſtator's Debts that it paſs diſcharged of 
the Rent, than charged. 2. Since: the Gift and 
Bequeſt was of the Land charged with the Rent, 

therefore 
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dar the Land pocording 


dath the Executor in this, bus aſſert that the 
Win ol che Teſtator henein doth Rand and take 


The Ohre of 
therefore if this Bequeſt hall tale effect, it ſhall 
to the deſtstor s intent, | 
it : for What clk 


Sui, with this Change upon it 


| piovided that yen ſhall pay @ much pa to 


we, aro ch a Craltor the Todliggck 3 3 now 
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death during the whole Term. It may be that 
what was conceived, in the ſaid Caſe of Fulſey, 
negatively of the bring of? 2 Releaſe by him In 
the the Rerraitider,might be meant, or perhaps ex- 
ed of a Releaſe to him in che Reverſica. 
inch (methinks) thongh he could not ſur. 
NE yet his Reltaſe ort Defeaſance to him in 
Reverſion or Remainder, having the Free-hold 
or Inheritance, ſhould diſſolve or deſtroy this 
Term reſidue after the desth of the Deviſee for 
life, ſo as there the Free-hold ſhould be diſ- 
thereof. But @a=zere,' for I have not 
known this in queſtion. As for the other Point 
of Fulſey's Caſe, it was in the'faid later Caſe of 
Langer confirmed and admitted for good Law, 
viz, that this Poſſibility of Remainder could 
| not be aliened nor conveyed to a Stranger. 
RS Now we arecome 'to the'ninth Point,” viz. 
to examine whether any Act of the Deviſee for 
like can fruſtrate or defeat him in the Remain- 
der of the Term, and whether the Act of God, 
wiz, by the death of him in the Remainder 
| deſote the firſt Deviſee for liſe, ſhall defeat it. 
Plow, * As to the firſt it hath divers times been reſolved, 
Welcehden de that no grant made by the' firſt Man can Tut of 
Elkington. 10 . ox defeat the ſecond, though formerly it were held 
2 Log 3 otherwiſe : but according to the late Reſolution 
359-4; Was it alſo held or admitted by all in the fad 


E. D. 253.33 
H.8 'Br Chartel Caſe of Hamond, where was ſuch a Grant.And | 


23. as this cannot be done by any direct Grant or 
| Alienation, no more can it by an indirect or Im- 
= 5 pled, as by taking ofa new Leaſe, which is 2 
: "Surrender Law of che old Leaſe, no 

| more than by an expreſs Surrender; nor doubt- 
les Oatlawry, whereby the Term of the firſt 


iſce s Ertled in the Crown. . e 
. | P. 
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ut the Caſe farther , of Waſt committed by - _ 
| the Tenant for life, or breach of Condition by 
by not paytnent of the Rent, or otherwiſe ; 
theſe for the whole in the later Caſe, an 
for the part waſted in the former, do ſo defitoy - 
the Peake; ud put the Reverſion in ſtatu quo. 
Prius, as that all Remainders truſt needs fail: ſo 
of a Feoffment, ot other like Forfeiture by Fine. 
As for the death of him in Remainder, it was 
urged in the Caſe of Hamond, that ſince it was 
but a meer Poſſibility, if it could not take ef- 
fect, and become an Eſtate in the life of him to 
whom it was limited, it could not ſettle in his 
Executor: and to that purpoſe were cited the 
Caſe of the Rectot of Chedington, and more Welch | 
expreſly & teſolved in the Point the Caſe of gy f. & 
Price and Atmore. But the Court reſolved , But there 7. 
(and found former Reſolutions in other Coutts the Point 
that way) that the death of him in Remainder Ws never ques - 
did not hinder, but that it tnay ſettle as well (197 thought 
in the Executors upoti the death of the Deviſee, there. 
as it ſhould have done in himſelf, if he had o- , © 
vet-lived the firſt Deviſee for life. If the Lef- = 
for enter and levy a Fine, and the Deviſee for CE 
lite enter not, nor claims in 5 years; he in the 
Remainder may enter, as having à Right future- _ * 
ly accrued PENIS -3 | 281 * ts 1% N * * 
In the laſt place we interm tedled only with 
Leaſes bequeathed, wherein yet is to be under- 
ſtood; that what thereof is ſpoken is to be ex- 
tended to and underſtood of all other Chattels 
real, as Ward(hip of Poly and Lands, Eſtates 
by Extent upon Statutes or Judgments, Terms, 
otherwiſe than by Leaſe, in Fairs, Markets, Rents, - 
Annuities, Commons, Advowſons, and other 
Profits; yea, one ſingle next Avoidance of 2 
45 e Church; 
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N. Officeof 
Church. Now we come to conſider of Bequeſis 
perſonal principally, if not only; wiz. how 
; | ſuch nay be ap ol, 0 vow A os 
OfForfeiture, then, we will conſider of the A Le- 
Revocation f gatee; ſecondly, of the Acts of God; Thirdly, 
and other loſs Of the Acts of the Teſtator. The Legate, as 
of Legacy. from the Civilians I learn, may forfeit. his Le- 


gacy by his miſcarriage towards the Will: as | 


if he uſe means to have it concealed and kept 
Swinb. ab te from being known, and conſequently proved. 

Lian 352.353. $0 if he accuſe it of Falſity, So, again, if he 
| as tutor deface or deſtroy the Will. Alſo, it being by 
ot Guardian the Will appointed to be Tutor or Educator ofa 
he exculeit Child, he refuſeth ſo to be. So ſaith Maſter 
Su in born; but Sylveſter Prierius ſeems to me 
oppoſite in that 5 56 he faith, Si legatum fu- 

42. 6% 203 erit aliquid ea conditione ut facias aliquid tale 


legatum non eſt conditionale, ſed modale; ſo 2 
he takes away the force of a Condition from 
words conditional, whereas the other without 
words conditional raiſeth a Condition implyed, 
Laſtly, if the Legatee preſume too far upon the 
ſtrength of the Bequeſt to him, ſo as he taketh the 


thing bequeathed without the conſent of the Ex- 
ecutor, thus alſo doth he forfeit his Legacy, faith 


De ren. 252. Maſter S vin born; unleſs the Teſtator did will and 
appoint he ſhould fo do. The falling into enmity 

with the teſtator will be conſidered of more fitly, 
as I rake it among the Ads of the Teſtator. In the 
next place, let us ſee what Acts of God ſhall cauſe 
Legacy not to take effect. Firſt thus, If the Le- 
gatee die before the Teſtator, this Legacy is loſt, 
8 and his Executor ſhall not have it. So alſo, ſaith 
De rgtam. 255 Maſter Swinborn,if it be appointed to be paid af. 

| ; ter the death of the Executor, and the Legatee 
dieth before the Execugor, tis loſt. And fo a 15 
c 
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he die before the Condition performed, ſaith he. N Bro. De- 
Let us come now to time of payment, and Death 4 27.and 45. 
before it. If there be a day certain limited for , do Ne 
payment, and the Legatce die before that day, — and 

is Extcutor ſhall have the Legacy; contrari- the Dev iſee di- 
wile, if the payment were limited to be made ed before the 
when the Legatee ſhould be married ; but if it cute ah 
were only expreſſed to be towards the Marriage it, 4 
of the Legatee, and ſhe die before Marriage, her 8 36 f f. & 3 


Executor ſhall have it, faith Swinhorn, Now E D 59. Sce 


pat the caſe that a Legacy is bequeathed to B. Ws difference. 


Sum. Sylv. 283. 


do be paid when he ſhall be five and twenty According 


years old, and B. dieth before that age; it ſhall hereto vide Dy. 


no be paid to the Executor, and that preſent- abi Juprager 


ly, without ſtaying till B. ſhould have been of Tem me 
that age, faith Prierius. Nay, faith Swinbory, 818855 
if the words of the Will be ſo, viz. when he 

ſhall come to ſuch an age, thenif he die before 

his Executors ſhall not have it at all: but if 

the Bequeſt be general, and farther it is added 


in the 5 _ 15 1 N would have our 
Legacy pai egatee at ſuch an age, there 
though he die before ſuch an age, yet his Exe- 


cators ſhall have the ſum bequeathed, The dif- 

ference, may ſeem very nice, yet haply it wants | 
not ſome probable colour of reaſon. Now laſtly, As of the 
let us come to the Teſtators own a Acts, who Leſtator. 
clearly hath power to revoke or countermand a- 

ny Legacy, though he revoke not the reſt of 

the Will, And here firſt of Revocation preſum- 


ed. If there fall out graves inimicitias inter 


Legantem & Legatarium, Legatum caducum ef- gan bo 285 
ficttur, ſaith the Summiſt 3 ſed non propter leves, 


faith he, &* fi graves, fi tamen redeant ad a” 


micitiam, redintegratur Legatum, That is,by 
grievous Enmity after ariſing, and never recon- 
| . '< 


dled between the Teliator and Legatee, the Le- 


The Office of - 


is diſſolved; otherwiſe of a light breach 


1 87 Kl out, though it continue until the death 


of the Teſtator. This I conceive to be rather 
fit for this place, as an Act of the Teſtator, than 
to be reckoned or regiſtred amongſt the Acts or 
Forſeitures of the Legatee; for that it is not 


the Summiſt made material, or any point of dif- 


ference, whether the Legatee gave juſt cauſe of 
offence, or that the Teſtator unjuſtly conceived 
diſpleaſure, and ſo grew into cauſleſs enmity, 
Therefore alſo do I hold it of the nature of a Re- 
vocation implied or preſumed 3 for that although 
no Revocation be made, yet ſince the Teſtator 
___ hath ceaſed to bear good will to the Legatee, he 
cannot be intended to will him good, nor con- 
ſequently to be of 3 touching the 
benefiting of him, as he was when he made his 
Will. Yet here again it is worth the conſider- 
ation, whether the circumſtance following may 
not make a difference in the caſe, thus ; That 
where the Teſtator dieth ſhortly after the breach 
enmity grown, and. before he come to the 
place where his Will is, or at leaſt to opportuni- 
ty of peruſing and reforming the ſame, there 
this very alteration of affection ſhould make an 

© alteration in the Will, and a Revocation of the 
amicable Bequeſt. But where he living a good 


Will was, and ſpecially if he do again peruſe 
it, heyet doth not croſs nor expunge- that Be- 


- .- » .. queſt, here it may be preſumed that either his 


enmity ceaſed, or that fo far as to continue this 
Bequeſt, the Charity or other motives inducing 
him to make it ſtood unvaniſhed and not ex- 


tinguiſhed by this breach of former Amity. For 


ſpace after, and coming to the place where his 


0 


1 Executor. 
5 the continuance | ce of of time and opportunity 
after the making of a verbal or nuncupative 
Will, without reducing it to writing, and cauſ- 


ing it to be atteſted by Witneſſes, though the 5 N 


ſtator live divers years aſter, doth ſtronger 
his intent not to continue, that what was 
done in an extremity ſhould ſtand as his Will: 
ſo, on the contrary, the permitting of a Bequeſt 
expreſſed in a written Will to continue without 
any crofling, blotting or defacing, may argue, 


that it ſhould continue as part of his Will. But 
now let us conſider of more expreſs Revocation, 
and to that purpoſe will relate a late Decree in 
the Chancery, made by the Lord Keeper, ac- 
cording to the opinion of the Maſter of the 


Rolls, three Judges, and two Doctors, Maſters 
of the Court, between Robert Eyre and iI. 


liam Eyre Complainants, and Heſter, late Wife 
of Chriſtopher Eyre their Brother, and now 
Wife 4 Sir han 4 wb wang ant: Thus 
was the Caſe. The faid Chri/topher Eyre, 1 

Jacobi, by his laſt Will and Tellanent giveth 
and bequeatheth to thefaid Robert Eyre his Bro- 
ther an hundred pounds, and to the ſaid Nil- 
liam his Brother a thouſand pounds, and gives 
to the ſaid Heſter his Wife all the reſidue of his 
Eſtate, and makes and ordains the ſaid Heſfer 


his ſole and only Executrix, ſaving, for the per- 


formance of his Will, he orders Robert Eyre and 


William Ayre, his ſaid Brothers, and intreats 


them to joyn as Executors in truſt with his 
Wife, for the better performance of this his laſt 
Will. Afterwards, Fan. 5. 1624. being fick 
of the Sickneſs, whereof he died, he was moved 
by Mafter Damport a Stone to _ 


apainſt contrary preſumption, the teſtator's mind, 


245 
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The Office of 
his Eſtate: to which motion he yielded: and 
Maſter Stone and Maſter Damport did demand 
of the ſaid Chriſtopher what Friend he thought 
fitteſi to be his Executor , and to whom he 
would commit the care of diſcharging his Fune- 
ral, and performing his Will, whether he 
trutied any perſon more than his Wife to be his 
Executor. To whom he an{wered, That his 


Wite was the fitteſt perſon for that purpoſe, and 


therefore ſhould be his ſole Executrix. And 
then the Teſtator was moved by Maſter Stone 


to give and bequeath Legacies to his Father, to 
his Brethren, and to his, Kindred : whereupon 


he anſwered, he would give or leave them no- 
thing. And being farther put in mind to re- 
member his Friends and others, gave and be- 


qaueathed to Lionel Atwood, his God - Child, 


twenty or thirty ſhillings. And being thereupon 
moved by his Wife to give his ſaid God-Son 


more, or a greater Legacy, or the like in effect, 


he ſaid, Thou knoweſt not what thou doeſt, do 


not wrong the ſelf; twenty {billings or thirty 
ſbillings-is mony in a poor bodies Purſe, or the 
like in effect: and the reſt he left to his Wites 
diſcretion or diſpofition. And the faid Teſtator 
did ſpeak the words aforeſaid, or the like in el 
ſect Animo teftandi e ultimam Voluntatem de- 


Llarandi, as the Witneſſes then preſent did con- 


This Will was proved by the Qath of the 
ſaid H ter, and this Codicil pleaded: as a Revo- 
cation of the | ſaid Bequelt, the ſaid Maſter of 
the: Rolls,” Judges and Doctors, were by the 
Lord Keeper and the Order of the Court defired 
to xedyce the matter upon the Will and Codi- 


eil into 2 Caſe, and 10 Fertitis their opinions, 
bis. D.4 as 4 Nee Cr bÞ tf ot 


whether 
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whether the ſaid Codicil were a Revocation of 
the Legacies given to the Plaintiffs, or not. 
And they, after Council heard at ſeveral times, 
2i%. both Common Lawyers and Civilians, and 
many hours ſpent in conference together, did 
finally reſolve with one unanimous conſent, that 
the Legacies to the Plaintiffs given were not by 
the ſaid Codicil revoked, and ſo certified under 
their hands. n reading whereof Nowem. 
25, Decree being reſolved to be made,if cauſe 
were not ſhewen to the contrary Nowemb. 27 3 
on which day the Defendants Council, before 
the Lord Keeper, in the preſence of the Maſter 
of the Rolls and the ſaid three Judges, and Sir 
Jobs Heyward, alledging what they could in 
y of the faid Decree 3 it was by a general con- 
currence of opinion decreed, that the Legacies 
given to the ſaid Plaintiffs ſhould be to them 
payed on our Lady- even, with twenty Nobles 

in the hundred for the detainment thereof. 
This Caſe I thought fit to relate ſome · what 
at large, becauſe it pitched upon the point of Re- 
vocation, without plain, full and expreſs terms. 
And ſurely, as Wills are to be made out of diſ- 
poling Memories and Underftandings ſo alſo 
with deliberate and adviſed Judgments ; and 
therefore by like reaſon not to be countermand- 
ed or revoked by ſick or flight expretſions. And 
this ſeems to me very agreeable with the rule 
and reaſon of the Common Law. For as Rea- 
ſon it ſelf doth dictate, that Nibil tam conſenta- 
n:um eſt equitati naturali, quam unumquodque 
d.ſſolvi eodem modo quo conficitur; ſo hath the 
Common Law of England, in my underiiznd- 
ing reſolved: as for the purpoſe, If the King 
prelent a Clerk to a Church, and he is there- 
| R 4 upon 


* 
* 


n admitted, and inſtituted thereunto 3 now 
yet before Induction may this be revoked. as a 
ill may: yet if the King hall after, and before 
Induction, preſent another Man to this Church, 
without an expreſs Repeal or Countermand of 
the, former Preſentation ; it ſhall not hereby be 
To help this Tevoked. So if Lands were conveyed to certain 
Ps the Stat. Nee of a clauſe or power of Revocation, 
hade 2 E. jhe Sale + al 
cap... the former: but if a State were meerly at will, 
then the Conveyance to another by the Com- 
6H-8.cap.9- nion Law amounted to a Revocation. There. 
Hg eee fore was the Statute made tempore Henrici 8. to 
redreſs this, viz. that where the King had grant: 
ed Lands or other things to one during bis 
- Pleaſure, this ſhould not be revoked by a grant 
$0 apother, without recital of the former, and 
ee that the King had determined hi 
re, 1 . 133464 | E 5 "> | 
Being now. to conſider of Relation in the 
+ Executors Aﬀent , it is meet, ſince theſe Dil 
caurles axe. pringipally intended for thoſe who 
gre not grounded Students in or Profeſſors of 
the Law, that we ſhew what we mean by Re 
lation, or what it is in Law. Thus therefore be 
t conceived, that Relation is a kind of fiction in 
oF | zw, making a thiug done at one time to be ac: 
: epted and reputed;or to have its operation, as if 
; had been gon at another time paſt. As for the 
K £,4. doth bargain, and ſel}Freehold Land 
kc 5. in Auguſt by Indenture, which is not inrolled 
SS | October following; yet this hath ſuch rela: 
" Hog to the Date of. the Indenture, that if 4.af 
ker that, and before the Inrolment; become 


| ry 30 a Fel or granted a Rent-charge, 
mage a 
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le of the ſame to another did not revoke 


Aſſent is not had till a year or ſome ſuch g 


ſome purpoſes ſo to ſtand, and to ot 
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| Felony, yet ſhall none of theſe be 
of any Nee to charge or prejudice the State of 
B. for that the Law adjudgeth him now 1 | 
by Relation as from the time of the Date: y 
if a Servant departing in Augaſt, for ſome as 


breach with his Maſter, do kill his Maſter, in 


Ofober , this is in Law Petty Treaſon, as if 


he had continued Servant when he did the fact; 


becauſe it relates to the malice conceived when 
he was his Servant. Now then having ſhewed 
that a Term or other Chattel real or perſonal 
path not, nor is transferred in property to the 

iſce, until the Aſſent of the Executor be 
thereunto had 3 we now put the caſe that thi 


ſpace after the Teftator*s death, and make our 
Queſtion, whether this ſhall have Relation to 
the Teſtator's death,viz. to be in the Law's ac- 
count as if it had' then been ; or, Eil to 

not ſo? 
That this is uſeſul and material to be known, 
be it thus ſhnewed. One bequeathed his term 
of Tithes of an Advowſon of an Houſe or 


Land by him firſt leafed to an Under-Tenant for 


Rent, and dieth in May, the Executor aſſent- 
eth to the in October, between which 
two times Tithes be ſet out, the Church be- 
cometh void, Rent groweth payable 3 now if 
this Aﬀent ſhall relate to the Teſtator's death, the 
Deviſee ſhall have theſe, elſe not. The like 
Caſes may be put of the brood of Cows, Mares 
and Ewes, fallen between the death of the Te- 
ſtator and — Aﬀſent ; lo alſo of Fleeces of Sheep 
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1 41 El. Co. No to come to the Point, it is reported 
＋ 5 EET, en Coke to have been held in the late 


ders Caſa. Vid. ens time, that this A ſſent ſhall, as between 
* =Y e Executor and the Legatee, have Relation 
inſt a Stran- to the Teliator's death, yet fo that if the Exe- 
ger for taking cutor before his Aſſent to the Deviſee of Leaſe 
| ad Aſtente mmitted Waſt, now the Action of Walt ſhall 
* be brought againli the Executor in the Tenuit 
for the Walt done before, and not againſt the 
Deviſec in the Tenet. _ . 
But put the caſe that the Legatee before the 
Executors Aſſent granted the term to F.S.now | 
if to any purpoſe this Aſſent ſhall have Rela- 
tion, . it ſhall certainly ſo be to make good this 
Grant, as making the Legatee to be eſtated, and | 
conſequently able to grant before the Executors 
Aſſent: yet do I not find any opinion or reſo- 
lution in the Point, but tind it debated at the 
Bar in the late Queens time between Puckering 
and Egerton, in the Caſe of Adminiſtration 
P. 25 Ei. Bn to A. after her Grant of a free Term | 
eft by her Inteſtate Husband 3 but I find no 
Reſolution therein, nor perhaps wants there ma · 
terial difference betwixt that Caſe and the o- 
ther; for there the Deviſee had at leaſt an in- 
ception of Title by Gift of the Owner, want⸗ 
ing only a circumſtance of Aſſent to perfect it; 
but here this Woman till Adminiſtration, had 
not ſo, unleſs, perhaps, the Statute 21 of K. 
Heury the 8th, diiecting or enjoyning Ordi- 
naries to grant Adminiſtration, ſhall amount to 
a kind of Title ad rem, though not yet in re, 
But to return to the Point of Aſſets ; Where a 
Reverſion is granted by Deed or Fine, if the 
Leſſee a good time after do attorn, this ſhall 
have no Relation to the time of the ow 


. 
f 


an — 
Ow for Waſt committed or Rent due 
between the Grant and hella Grantee 
can have: no remedy. Therefore it is good for 
him who 1 hath any thing of the Gift 
of a Legatee, to have the Aſſent of the Exe- 
cutor before the Sale or Gift well teſtified 3 or 
if the Aſſent be not had till after; let him take 3 
a new Gift, that he may not reſt in a doubt- 
ful. caſe ; for beſides the Premiſſes, that great 
5 Sir Edward Cole, when he was a pra- 

(to Mr. Stubbs of Norfolk) for his Fee, 
3 his Opinion, as I have been confidently i in 

thit where a Leſfee for years 

outhwed did' grant his Term, and after rev 
ed the 3 this did not male 5 the 
Grant by Relation, it not being in the Gran- 
tor at the time of his Grant. And this hath 
much affinity with the principal Point; for 


if the Relation help not, the Grant i is not 
from the Legatee, | 


; Divers Caſe es 7 9 confulered ad. eu- 


Fj a Termer of an Houſe bequeath his Houle 14 E Dy. 307. 
1 to without expreſſing how long he ſhould C. in a grant 
have it, he (hall have the whole Term and 3" Bi 
number of years. So of Land. 
Allo of 1 name of the Houſe che Orchards, 
Gardens and  Backlides do paſs: yea, if the 
Houſe with the Appurtenances be bequeathed, 
thereby the Lands belonging to the Houſe, 
or uſed with it, do paſs, though yet they would 
not ſo do by ſuch words, in any EBT: | | 
cad 'Yet by ſome Civilians or Canoniſts, the Sumn.$ylv. 286. 
ctard belonging to an Houle ſhall not 14 | 


* 


— FF en JT =O }_3v 


254 be Offer of 
by che only Giſt of the 4 without ſome 
words ſhewing the intent of the Teſtator ſo to 
be, or except one Gate or Door lead as wel 
to the Orchard as to the Houſe: but ſome other 
of them hold, that it doth paſs without any 
ſuch help of circumſtance, ſo as it be adjoyning 
tothe Houſe. + 

If a Leſſee for years give his Tem by his 

Wil to A, he ſhall have it without paying any 

Rent, far the Executors ſhall pay it for him, 

Bid ut ſup, as find in the Summiſt; bat gin Reſon 
Pe. methinks, | 

I one bequeath bis Indenture of Leaſe, his 

whole fate in that Leaſe paſſeth. So if one 

bequeath his Obligation ox other Specialty, the 

Debt or Duty it ſelf ſhall go to the Legatee ; 

and by che Canon or Civil Law the very Act. 

ion it ſelf paſſeth, Viz, as I conceive, ability to 

ſue the Debtor in his own name: but in our La 

it is. otherwiſe, the Suit muſt be in the Executors 

name, for a Debt or thing in Action cannot be « 

alligned,cxcept by er to the King; and only at {MW 

the Cs Law-is the Debt recoverable; bs , 

the Spiritual Court may force the Executor to * 

| the, or let his name be uſed in the Salt, for and | 


8 wo. the Legatee. a 

| 1 N If one bequeath all his Moveables, Debts da * 
er 48E.3.12) to him are not bequeathed, nor Com, nor Fruit 
13.1t is admit” , 
ted, that ſuch growing on the ground, nor Stone, nor Tim- * 


aDeviſce of all ber prepared for Building, « as the Canoniſts and 
| wg, ater Civilians hold, 17 
0 e % On the other ſide, if one bequenth ber h 
Duty reſting ety of all his Goods, the Legatee ſhall have only C 
in account. the moyety-of chat which remains after Debts 8 
v 
V 


payed 3 for that only is to be accounted the Te- 
llators which he hath wire et alienum. A 
DY 
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By a 
ate nor ewels are not given * Dy.59 Dy. ibid. 
1 one bequeath to his Wife all her Apparel, Lie ä 
ſhe ſhall not have, as ſome Civilians ſay, her | 
Ornaments of Gold or Silver; by which is 
meant, as I take it, Chains, Jewels, Bracelets, 
Rings; Cc. But others are of contrary opinion, 
except they be ſuch things are not lawful for 
her to Wear. 44 £ 
| If a Bed be given by a Will, Veni o namen "Bid, 
tum ejus, aul the Civilian, that is, the Furni- 
ture thereof paſſeth, wiz.. not only the Bed, 
Bed-ſtead, Bed-cloths, but alſo the Cute and 
Valants, as I cake it. But I think that by gift 
| of a Coach by Will, the Coach-Horſes paſs not; 
yet perhaps the Furniture of the Coach-Horſes 
may paſs as appurtenant to theCoach: for 
ſo I think they thall do, .rather than by Bequeſt 
of the Coach-Horles without the Coach 1% 
If one bequeath to A. Meat, Drink and 
{ Cloathing, or Alimenta, he ſhall have, faith 
the Civil Law alſo Lodging, Habitation, and all 
things neceſſary for the maintenance of life, vix: 
as I take it, Fire and Walhing, Cc. 1. 
| If one bequeath to his Daughter ten pounds 
a year for her Apparelling, and ſhe demandeth 
none in four years; now ſhall ſhe not after that 
time have the Arrerages of this ten pounds by 
year for the time paſſed, 
Ika Man bench one of his "67 I Cows, 
not naming which, to F. S. he is to chuſe which 
he will, ſo it be not the beſt of all, ſaith the 
Civil Law: and perhaps the mention of that 
exception grows, out of reſpect to the Herriot ,- 
which the Lord ſhould have, or the Mortuary. , 
which the Parſon ſhould have. 
A A 
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ſhillings to 4. twenty to B. and ten to C. to be 
had in ſuch a Cheſt or Casket, and it is ſound 
aſter his death that there be but thirty in all in 
that Casket or Box; now each ſhall be abated 
ratably, faith my Summiſt, ſo as A. ſhall have 
fifteen, B. ten, and C. five 3 and this ſtands þ 
8 Reaſon and Juſtice; for ſo each 
hath a propor 


A Man bequeathed thirty pieces of twenty 


with good 


tionable part. And it was rezſot- 
able that it were by Parliament eſtabliſhed for 


law, that all, both Legatees and Creditors, 


ſhould be payed in like proportion, where the 


State will not ſuffice for full payment of each, 


ſeem ſo to be. 


rather than that an Executor ſhould have power 
to pay one all, and another nothing: ye if the 
Teſtator left ſufficient to make good all thoſe 
ſixty pieces bequeathed, Quære, it that which 
is wanting in the Casket ſhall not be ſupplied 
and made up ; for if the Caſes following tound 
with the ſame Author be good Law, it ſhould 


If one, faith he, bequeath to J. S. that which 
is another Mans, and whereto the Teſtator hath 


no right; then ought his Executor to buy it, 


and give it to the Legatee, or elſe ſatisſie him 
to the full value; and this, not only by the Ci- 
vil, but alſo by the Canon Law, and in foro 
Conſcientiæ, ſaith my Author. 

Again, if A. bequeath to B. ſuch an Horſe 


by name, and after ſell away that Horſe, and 
dieth 3 now is his Executor bound to anſwer the 


value thereof to B: and if the Teftator, after 
his (ale of that Horſe, had bought another, and 


called him by the ſame name as the firſt ; now 


ſhall this later Horſe paſs to B. faith the Book, 
except it can be proved that the Teſtator * 


the former Horſe of purpoſe to revoke his Will 574286. 
touching that Bequelt. . 1 
So again I tind, that if one having but a 
| moyety or one half of green Cloſe,or of a Stack 
of Corn, or other Chattel,doth give the whole, 
ſo as the words be apparent to reach to more 
than his moyety, then muſt the Executors buy 
out the others part tor the Legatee, or give him 
the value: but it the words be but general, ſo 
as they may be reaſonably ſatisfied with the Te- 
ſtator's part, no ſupply thall be made. So alſo if one, 
having Goods in pledge, bequeath them, it ſhall 
be conitrued to extend no farther than his right. 
A Bequelt 28 ag Laan 
be payed at a ſuture time, wiz. divers years % g 
_ * Teſtator s death; a Queſtion is — 
by the Summiti, whether the profit of the Mo- 
ny in the mean time ſhall go to the Legatee, 
or the Exccutor: and he reſolves with this 
difference, it the day were given in favour of 
the Legatee being an Infant who could not 
ſafely receive it any ſooner, then he ſhall have 
the profit ; but if the reſpite of payment were 
in favour of the Executor, then ſhall the Le- 
gatee have but the bare ſum, without any ad- 
dition of mean profits. 3 
I one bequeath all his Term or Goods to 17 E. P3437 
his Exe cutor for payment of his Debts, . 
| Debts and Legacies, it is a void Bequeſt ; be- cu lib. 8.96. 
cauſe it is no more than the Law would fay, if | 
he had ſaid nothing. So if it be generally to 
perform his Will. | 3 
If one, ſeized in Fee · ſimple of Land, be- 
queath it to his Executor to pay Debts, the 
Executor hath no ſtate of Free-hold : for if he 
ſhould,then it mait be either for life, which _ 


TF . 9 n ä — 


end by his quick death before Debts payed; of 
in Fee-limple, which would cary away the 
Land for ever from the Heir, where perhaps à 
ſew years profit might ſuffice to ſatisfie the 
Debts; yea then 8 Aach of the Executor the 
Land ſhould deſecend to his Heir, and not go 
to his Executor, who would de Executor of 

whe oy rings 8 It Goods ky 

2M one give or grant a 

1 deed Leaſes for years as well as Moveables, 8 14 
By deed or. , ſhall not AG as was held in the time of K 
EE. Bro. Done, Edward the fixth. And fo alſo was it admit. 
= = 37. ted kent © 5 | — pr —_ een 
ort: com eth only Moveables, e bettet 
me Wiz opinion there. But the Point in that caſe wx 
divers times pertinent to this place, 'viz. a Bequeſt in 4 | 
argued. ill of all the Teſtator's Goods: and whether 
8 thereby a Leaſe for years paſſeth ot not, ws 
divers times debated, but not reſolved, the Judgs 
differing in Opinion in that Point; but in an þ 
other Point, which made an end of the Caſe, 
all agreed. Yet the better Opinion was, as | 
find in my Report, that a Leaſe would paſs by 
ſucli words ina Will, though not in a Deed or 
Grarit by word otherwiſe made 3 for the Ls 
gecies are demandable in the Spiritual Court, . 

where Bona & Catalla are taken for all one. Set 

Alo the Statute of Marlb. giving an Action to 
the Succeſſor, Ad repetenda bona predeceſſ. Yet 
an Eject. cuſtod, nah been maintained there- 
upon. So alſo upon the Statute of Executor, 
De bonis aſportatis in vita Teſtatorit, hath it 
been reſolved, and where Adminiſtration is 
granted, it is only omnium Bonorum, without 
ES of Chattels; yet hath the Adminiſtra- 


Toe n in . as well: as ' Moveables, "a 
n 
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dhe other ſide, the Statute de Prerog. reg. men- 4 E.3.c.7. Se 
cloning only 'Forfeiture de Catallis, is clearly yr Stat.5 R. 2. 

extended to mavcables: ſo alſo in the Writ of A- 3 
| ſize De catallis que in eocapta fuerint and in the thoſe who 
Writ of Execution upon a Statute there is only beyond the 
the word Catalla not Bona: and in the Caſe See, cap. 16. In 
reported by Kelway tem. Henry the 7th, it gle Goods _ 
s Bona & Catallawere taken for Synonime, — Ie I 
or One. It doth not appear that ele Sta- 13 H.. Kelw. J 
tutes and Writs were alledged or conſidered of, Rep-35.a. | 
temp. Edw. 6, but in Portman r Caſe the'moſt 


his Wite, or any other, ſhall 


If one will that | 
have, or hold, or enjoy the moyety of his Leaſe 
with his Executor, this implieth not that the 
Executor have the other moyety as a Legacy al- 
ſo, but otherwiſe as the Law caſts it upon him; 
no more than where the moyety of Fee · ſimple 
Land is deviſed to the younger Son, this ſhall 
not make the elder Son to have the other moy- 
ety otherwiſe than by deſcent, as between Low 
3 

viſo in the Wiſes ; that if ſhe mart ,, „ 
ed from the Houſe, then, &c. Popham, Ch.Juſt- wy 91 
ice, held, that if ſhe married at all, this was a Ban.Rg, 
marrying from the Houſe 3 for ſhe was no lon 
ger Widow. of that Houſe, though ſhe married 
with one of that Kindred, and who had no o- 
ther Houſe, but would dwell in the bequeathed. 
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I Should be taxed of omiſſion, if I ſhould 
e not ſhew whether the things ſore- 
1 it {poken of Executors immediate extend alſo to 
ane e mediate or more remote Executors. Aſſu- 
tedly, were I not by the Books otherwiſe inform 
ca, I ſhould think it ſomewhat ſtrange, that the 
mediate Executor in the fourth, fifth or farther 

degree, ſhould not by the Rules of the Common 
law, Gland in like plight Executor to the firſt 
Teſtator, as the firſt and immediate Executor; 

zãs well as the Heir and Aſſignee in the third or 
thirteenth degree is capable of all advantages in 

ke ſort as the firſt and immediate Heir and 

24 & i, Allignee. And indeed, we find both in the 
25 3 Eis Ease. time of Edward the ſecond and Edward the 
wor 87. 6+ third, Execution ſued out upon a Judgment and 
103. Statute by an Executor of an Executor; and 
mad why he might not as well maintain an Action 
of Debt, C. I ſee not. But I muſt confels, I 
5 find both Books to the contrary beſore any Sta- 
11 Ed.s & 13 tute made in the point, and after an Act of 
| * Parliament to enable them to bring Actions, and 
ä to make them ſubject to Actions; yet the Sta- 
tute ſpeaks nothing of conferring upon them the 
Teſtator's Goods, Now if they had title to 
them before that Statute, it is ſtrange if they 
ſhould not be ſuable for Debts. But fince that 


Statute, and at this day, where by a Will a 
ſpecial Truſt is recommended to an Executor, as 
to 


| | 
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to ſel Land; e. e in his life- 19 K 9. 10.4 
time (hall not be pert his Executor: © na 201. 32 
contrariwiſe of an Intereſt, as oO take the Pro- ay” 
fits of Lands for certain years towards payment 22,0; 4 
of Debts and Legacies. And where the ne 32 H. 8 cap. 33 
f temp. H. 8. gives remedy to Executors for re · Condition. 
eovery of Rents of Inheritance behind in the 7 2 Kl. 4. 
Teltator's life, I doubt not but Executors of Ex- «of 8 
ecutors are within the Equity, as well as with- 2 Convey- 
in the Statute 9 Ed. 3. cap. 3. that the Executor ances. 
who appears at the grand Diſtreſs ſhall anſwer ? 70 1 13. 
dlône. Yet the Statute Wee. 2. cap. 23. for Ex- 8 
ecutors, was not to extend to Executors of 39 H.6.45.7 E. 
Executors. Quod non eſt lex. So as now in 3. 62. 
all caſes, except of ſpecial truſt or authority with - 
out the Office of Executorlhip, the Executor of 
an Executor, how far ſoever in degree remote, 
ſtands as to the points both of Being, Having 
and Doing, in the ſame ſtate and plight as = 
firſt and'immediate Executor, | 


PET. — Nr 21:33 £131 | — 
C HAP. XXI. 
Touching Adminiſtrators, 


Vr theſe allo, as "ſtanding i in much affinity 
with Extcutors it may be by ſome ex- 
pected that 1 ſhould have treated. But firſt, 
4 excuſe is, thatthele of Extcutors only has 
ving prown to {6 Feat 4 balk ' above expects. 
tion, / I was un willing to enlarge i it farther Tl 
Seeondly, that which in the points of Have, 
| ing and Doing is before ſet forth and jhewed 


$2 - toucky 


, " 
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to Adminiſtrators diſtinguiſhed from Executors, 
or wherein they ſtand in different ſtate, 


The Office of 
touching Executors , may be applied to and 
underſtood of T z though not what 


| is ſpoken of Being and Unbeing, or Revocati- 


on of Executorſhips, and other circurnſtantial 
-oints. 
Laſtly, I may perhaps, i theſe find good ac. 
ceptance, add ere long 7.2 which a 


f 


— 


CHAP. XXIL 


C ue in Conſcience touc bing payment of 
| Debts, Legacies, and the preferring or re- 


Te - perſons. 


0 the Advertiſement, what courſe Exe- 
cutors are to hold in their payments, I 
thought good to add this in foro Conſcientie ; ; 
That — as it ſhall ſtand in the Executor's 
Will and Election to pay whom he will, and as 


he will in reſpect of equality in the dignity and 


degree of the Debts, all being for the purpoſe by 
the Specialty, and none of Record, and yet he hith 


not wherewith to pay or ſatistie all, here he 
may have three ways or courſes in his eye. 


Firſt, where there is equality in the Honeliy 
and Conſcience of the Debts, there (except in 
the ability of the parties to bear loſs the Mil 
proportion may ARE occalion) methinks it 
fhould be moſt honeſt and. juſt to pay every 
one propurtionably, and to let the los of every 

one 
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one to be equal. And the juſtneſs of this is 
taught by the Law, which gives the Audits 
werela for equal contribution in bearing of loſs 
y them who ſtand in equal degree: So of 


The property and inabiliey of ſome, and the | 
plenty of others, may in foro Co juſti⸗ 2. 
| he the paying more to one, and ſuffering him GN 
| toloſe leſs, (if any thing) than another. For 
if the Widows Mite was a greater gift, fo a 
greater loſs than more out of abundance. Where 
Charity finds or may find place or nearneſs to 
place of giving, it may find' greater motives 
| of preſerving from loſs : So of Legacies. 
* The nature of the Debts, and fo ſometimes Zo | 
f of Legacies, may be ſo different, as thence may 
- WH fpring a juſt motive to diſproportion payments, 
| to pay more to one than another, rate for 
rate, and fo to ſuffer one to loſs more than 
another. One Debt may perhaps be Uſe for 
mony, or at _ leaſt mony lent for Uſe ; ano- 
ther may be mony freely lent ; another Debt | 
for Land of Inheritance bought; another Debt | | 
for a Leaſe, Chattels or Moveables, come to 
the Executor. The firſt merits the leaſt re- | 
ſpect, next the fecond , then the third, and 
the laſt the moſt. But where without any of 
theſe motives there is not equality held in the 
payment, peccatur, (as I think) in Conſci- 
entiam. But let every one ſtand or fall by | | 
or to his own, or to him who is greater than 
his Conſcience. This ity Saint Paul in 
another caſe recomm to the Corinthians. | 
And Solomon, whilſt no inequality appeared Cor. 8. "4+ 
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in the point of right, ſhewed his diſpolition 
to 
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to have made an equal diviſion of the Chij 
Jen S ae Mothers, who were joynt = 
Competicors for it. n 
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